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What does your community | 
think of your bank?” 








“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.”’ 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 


Assistant Cashier—Bank of America 
NATIONAL TRUST & SAVINGS ASSOCIATION, SAN FRANCISCO, CALIF. 


HIS book covers completely the subject 
Tor public relations. It is not a re-hash 

of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book., 
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Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval | will 
mail you $3.75 within five days. Otherwise |! 
may return it within five days and pay nothing. 
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the University of Kansas and this book is the result of a 


survey of bank letter writing methods of banks in all parts 
of the country. 
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Proceeds of Check Paid by Bank Without Authority 


Where a check is drawn to the order of a bank to which the 
drawer is not indebted, the bank is authorized to pay the pro- 
ceeds only to persons specified by the drawer; it takes the risk 
in treating such a check as payable to bearer and is placed on 
inquiry as to the authority of the drawer’s agent to receive 
payment. City National Bank of Baton Rouge v. Louisiana 
Savings Bank & Trust Co., Supreme Court of Louisiana, 43 
So. Rep. (2d) 602. 

In this case cashier executed and delivered to borrower the 
bank’s check for $100,000 drawn on second bank and payable 
to defendant bank in compliance with borrower’s request. The 
next day the check was presented to defendant bank by person 
other than borrower. The check was endorsed and collected by 
defendant bank, the proceeds were credited to the account of 
person presenting the check, who immediately issued his check 
to a brokerage firm, to whose account they were credited. It 
was held that defendant bank had no right to disburse the 
funds without instructions or authority from the first bank, 
plaintiff in this case, and therefore could not avoid liability to 
the latter. The facts and the opinion of the court appear in 
detail as follows: 


In the afternoon of June 9, 1939, Dr. James Monroe Smith, Presi- 
dent of the Louisiana State University and Agricultural and Mechani- 
cal College, came to the City National Bank of Baton Rouge, after 
banking hours, to consummate a loan which the vice-president of the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $579 
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bank had agreed to make to the University. He informed the cashier 
of the bank of the agreement. The agreement was confirmed by a tele- 
phone communication. Smith presented to the cashier what purported 
to be a resolution of the Board of Supervisors of the University duly 
certified in the form usually relied: upon when previous loans had been 
made to the University by the bank. A note calling for $100,000.00, 
payable on demand and bearing 314% interest from date was duly exe- 
cuted in the name of the University by Smith. When the cashier at- 
tempted to credit the proceeds of the note as a deposit, Smith in- 
formed him that the University had obligations to meet in New Orleans 
and wanted the funds made available to it at the Louisiana Savings 
Bank & Trust Company of that city. He requested the cashier to issue 
a check covering the entire proceeds of the loan payable to that bank. 
The cashier, in compliance with Smith’s request, executed and delivered 
to Smith the bank’s check for $100,000.00 drawn on the Hibernia 
National Bank in New Orleans and payable to the Louisiana Savings 
Bank & Trust Company. On the morning of the following day, Satur- 
day the 10th, the check was presented to the Louisiana Savings Bank 
& Trust Company, hereinafter referred to as the defendant bank, by 
J. M. Brown. The check was endorsed and collected by the defendant 
bank, the proceeds were credited to the account of Brown, who im- 
mediately issued his check to Fenner & Bean, a brokerage firm, to whose 
account they were credited. The entire transaction was completed 
prior to twelve noon that day. The record does not show how Brown 
came into possession of the check or any authority on his part to ne- 
gotiate it. It appears that the assistant cashier of the defendant bank 
who handled the transaction did not testify in the case and the record 
does not disclose what transpired between him and Brown at the time 
of the transaction. There is evidence that the assistant cashier was 
absent from the state at the time the case was tried but was available 
on two occasions after the suit was filed. Irrespective of whose duty 
it was to secure his testimony by deposition or otherwise, there is no 
evidence in the record as to what transpired between him and Brown 
except a bare statement of a bank official to the effect that he would 
swear that the assistant cashier made inquiry of Brown at the time. 
This witness stated in his testimony that he did not know precisely 
what conversation took place between them because he did not handle 
the transaction. Brown did not testify in the case and we are not in- 
formed of his version of the transaction. It appears that he was going 
under an assumed name and became involved in questionable transac- 
tions. His whereabouts do not appear to be known. From the testi- 
mony produced by the defendant it appears that the officials of the 
bank had confidence in Brown at the time and that he was a depositor 
in the bank. However, at the time the transaction was consummated, 
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his deposit called for a very small amount. An official of the defendant 
bank testified that Brown was an independent broker and that the 
nature of his business was not such that required large deposits be- 
cause his transactions were usually handled by immediate transfers. 

The defendant bank had no instructions from the plaintiff as 
to the disposition of the proceeds of the check. The University has 
repudiated the entire transaction on the ground that the purported 
resolution of its board was a forgery and that it has not received any 
part of the proceeds, As the matter stands the plaintiff’s account 
with the Hibernia Bank has been charged with the amount. The plain- 
tiff is now seeking to recover from the defendant. 

The plaintiff contends that the defendant had no authority to pay 
the proceeds of the check to Brown. It takes the position that it was 
the duty of the defendant to see that the proceeds were not improperly 
dispersed and that the funds were illegally paid without any direc- 
tion from it. 

From our review of the jurisprudence of the states, we find that 
one of the leading cases referred to in many decisions touching the 
point in controversy is the case of Sims Ex’r v. United States Trust 
Company of New York, 103 N. Y. 472, 9 N. E. 605, 606. The doc- 
trine laid down in that case seems to be universally followed. In that 
ease, Dr. Sims drew a check on a bank payable to another bank. He 
gave the check to a party by the name of Crowell with instructions to 
deposit it to Sims’ account with the payee bank. Crowell had a certifi- 
cate of deposit issued to himself as trustee of Sims and shortly there- 
after drew the money out and converted it. In disposing of the re- 
sultant liability the court had this to say: 

“The check, upon its face, imported the ownership of the moneys 
represented in it by Dr. Sims, and his desire that its custody should 
be transferred from the People’s Bank to the defendant. This cer- 
tainly did not warrant the defendant in supposing that Dr. Sims 
thereby intended to pay $5,000 to Crowell, or place him, for any pur- 
pose, in possession of the fund. If he had so intended, the check would 
have been made payable to Crowell’s order, and there would have been 
no need of the agency of the defendant in the transaction. The use of 
the defendant’s name as payee of the check indicated the drawer’s in- 
tention to lodge the moneys in its custody, and place them under its 
control, and nothing further than this was inferable from the language 
of the check. The check, by its terms, authorized the defendant to 
withdraw from the People’s Bank a certain sum, for a purpose not 
disclosed, but fairly inferable from the nature of the defendant’s 
business.” 

“The defendant could have refused to receive the deposit, or act as 
Dr. Sims’ agent in transferring the funds from one custodian to an- 
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other, but, having accepted the office of so doing, it was bound to keep 
Dr. Sims’ moneys until it received his directions to pay them out. The 
language of the check making the funds payable only upon the order of 
the defendant imposed upon it the duty of seeing that they were not, 
through its agency, improperly disbursed after it had received them. 
They could not safely pay out such funds except under the direction of 
their lawful owner.” 

It is stated in Vol. 9, Corpus Juris Secundum, page 682, § 340— 
Verbo, Banks & Banking, as follows: “Checks payable to bank. Where 
a check is drawn to the order of a bank to which the drawer is not 
indebted, the bank is authorized to pay the proceeds only to persons 
specified by the drawer; it takes the risk in treating such a check as 
payable to bearer and is placed on inquiry as to the authority of the 
drawer’s agent to receive payment.” Citing Paine v. Sheridan Trust 
& Savings Bank, 255 Ill. App. 250, affirmed 342 Ill. 342, 174 N. E. 
368, and Matteawan Mfg. Co. v. Chemical Bank & Trust Co., 244 App. 
Div. 404, 279 N. Y. S. 495, 504. 

In the Matteawan case, supra, two checks were converted. The 
diversion of the proceeds resulted from the act of a thief who was an 
employee of a firm of stockbrokers. The first check was drawn on one 
bank to the order of another bank by the plaintiff. The thief presented 
the check to the defendant and instead of depositing it to the plaintiff’s 
account filled out a deposit slip to the credit of Midnight Mission, 
which also had an account there. The thief drew out the amount sign- 
ing the check as an officer of Mission. The plaintiff recovered judg- 
ment for the amount against the defendant payee bank. In the course 
of the opinion the court stated: “A check drawn to the order of the 
Chemical Bank on itself conveys nothing to it as payee as to the dis- 
position of the funds, and inquiry must be made elsewhere. This in- 
quiry, of course, must take the form of securing instructions from 
plaintiff’s duly authorized agents. No inquiry was made in this case. 
Whether the Chemical Bank was warranted in acting on the instruc- 
tions of the deposit slip of the Mission which, of course, was not the 
payee of the check, can admit of but one answer, namely, that no such 
reliance was justified.” The court cited the Sims case, discussed 
heretofore. 

The court further stated, 279 N. Y. S., page 507: “The situation 
presented in the case then, after analysis, is a very simple one in which 
a bank, having come into possession of funds, and having received no 
proper instructions as to their disposition, gives the money to a de- 
positor not entitled thereto. This is a plain though innocent conver- 
sion for which the bank is obviously liable and we think that the bank 
is equally liable to the plaintiff on both checks, and that judgment 
should be directed accordingly.” 
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In American Jurisprudence, Vol. 7, page 378—Verbo, Banks, the 
following is set forth: “It is also generally held that a check or draft 
drawn to the order of a bank precludes the diversion of the proceeds 
of the check or draft to a use other than that of the drawer, and that 
such diversion can be justified only by proof of authority from the 
drawer.” The cases of Bristol Knife Co. v. First Nat. Bank, 42 Conn. 
421, 19 Am. Rep. 517; Bjorgo v. First Nat. Bank, 127 Minn. 105, 149 
N. W. 3, L. R. A. 1915B, 287 and Robbins v. Passaic Nat. Bank & 
Trust Co., 109 N. J. L. 250, 160 A. 418, 82 A. L. R. 1868 are cited. 


82 A. L. R., page 1872—Annotation under the heading of “Liability 
of bank which diverts checks or drafts drawn to its order to a use other 
than that of the drawer.” “It is generally held that a check or draft 
drawn to the order of a bank precludes the diversion of the proceeds 
of the check or draft to a use other than that of the drawer, and that 
such diversion can be justified only by proof of authority from the 
drawer. Bristol Knife Co. v. First National Bank (1874), 41 Conn. 
421, 19 Am. Rep. 517; Graham v. Southington Bank & Trust Co. 
(1923), 99 Conn. 494, 121 A. 812; Bjorgo v. First Nat. Bank (1914), 
127 Minn. 105, 149 N. W. 3, L. R. A. 1915B, 287; Robbins v. Passaic 
Nat. Bank & Trust Co. [109 N. J. L. 250, 160 A. 418, 82 A. L. R. 
1368]; Sims v. United States Trust Co. (1886), 103 N. Y. 472, 9 
N. E. 605.” 


82 A. L. R., page 1873 et seq.—“‘And in Graham v. Southington 
Bank & Trust Co. (1923), 99 Conn. 494, 121 A. 812, where the plain- 
tiff drew a check on one bank in which he had a deposit payable to the 
order of another bank, with an idea of depositing it in the latter, and 
gave to his auditor and head of the accounting department authority 
only to deposit the check in the drawee bank, it was held that the drawee 
bank was liable where the agent did not deposit the check to the draw- 
er’s account, but personally indorsed it, and presented it to the drawee 
representing that the drawer had directed him to get cash for payroll 
use, and the defendant accepted the agent’s statement, and, without 
making any investigation, paid the money to the agent, and it ap- 
peared that the agent had never secured money from the defendant 
bank except upon checks of his employer made payable to the agent. 
The court stated that the checks drawn payable to the defendant bank 
were not of the same import as checks drawn to ‘drawer,’ or to ‘cash,’ 
and that such checks did not clothe the holder or bearer of them with 
apparent authority to convert them into cash and take the cash into 
his own custody ; that when the agent presented himself at the defendant 
bank with the check payable to such bank’s order, and the bank re- 
ceived it, it became custodian of the funds subject to the plaintiff’s 
direction in respect thereof, and if it failed to keep the funds repre- 
sented by the check on deposit subject to the plaintiff’s order, it must 
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justify its conduct because of direction which it received from the 
drawer ; that, if the agent assumed to convey directions from the plain- 
tiff authorizing the defendant to pay over the funds, and it followed 
such directions assuming that they were in fact given by the plaintiff, 
and did not investigate their truth, it did so at the peril of discovering 
that the’ plaintiff never gave such directions, and thereby subjecting 
itself to liability for the funds misapplied.” “And in Bjorgo v. First 
Nat. Bank (1914), 127 Minn. 105, 149 N. W. 3, L. R. A. 1915B, 287, 
it was held that the fact that a bank draft issued by a small village 
bank was made payable to the order of the defendant bank was suf- 
ficient to put the defendant bank on inquiry as to the ownership of the 
proceeds, before paying them to the person presenting the draft; the 
court stating that the fact that the draft was payable to the bank, in- 
sead of to the person presenting it, was so out of the ordinary mode of 
doing business if such person was entitled to the proceeds, that it placed 
the duty upon the bank to take some precautions before paying out 
the money.” 

In Bristol Knife Co. v. First Nat. Bank, 1874, 41 Conn. 421, 19 
Am. Rep. 517, where the plaintiff, a business concern having an ac- 
count in a bank, was held entitled to recover from the bank the amount 
of a check of a third person which it had indorsed to the order of the 
cashier, and sent in an envelope by a messenger, who broke open the 
envelope and obtained cash therefor from the bank, having presented 
it for payment with the statement that the plaintiff wished money to 
pay employees, 82 A. L. R. 1373, the court said: “If then, we look at 
the act of the plaintiffs, without reference to what the messenger 
wrongfully assumed, we find that all the plaintiffs did was to indorse 
the check payable to the order of the cashier, and put it, together with 
a deposit ticket, in a sealed envelope, and hand it to the messenger to 
carry to the bank and have it credited, and bring home the bank book. 
These acts of the plaintiffs do not, it seems to us, imply any authority 
in the messenger to collect the money on the check. If the sealed en- 
velope, containing the check and deposit ticket, had been presented to 
the bank in the same shape as delivered to the messenger, it would have 
been clear that only a deposit was intended. It may be suggested that 
the presentation by the messenger of the naked check at the bank ought 
to be considered as authorized by the principal for the purpose of 
fixing the liability. We do not so regard it. Suppose the envelope 
had inclosed a written request, relative to the matter, intended for 
presentation to the cashier, and the messenger had broken the seal and 
destroyed the writing, and had presented the check by itself, would we 
judge the principal in such case simply by the fact that the special 
agent was authorized to present the check? If so there would be no 
safety in employing a messenger to do the simplest errand. But if we 
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concede, for the sake of argument, that the authority given to the 
messenger was to present the check by itself to the bank, we do not 
think an authority to receive the money can fairly be implied under the 
circumstances of this case. The circumstances here do not enlarge the 
apparent scope of the agent’s authority, but greatly contract it. The 
form of indorsement, ‘Pay to the order of the cashier’, was unnatural, 
if the plaintiffs intended to have the bank pay the money to the mes- 
senger. The object of this special indorsement was, undoubtedly, to 
prevent the bank from paying the check to anyone except the plaintiffs, 
and everybody, except the bank itself, would be precluded from collect- 
ing it in that form; and, under such circumstances, we think the 
presentation of this check at the bank, by a perfect stranger, who 
called for the currency on it, ought to have aroused suspicion. It 
would seem impossible, when the currency was called for, to suppress 
doubts and inquiries, like the following: Why did not the plaintiffs in- 
dorse the check payable to bearer, or to the order of the messenger? 
or, why did they not send a check to draw the amount? or why did 
they not send an accompanying letter of explanation? And suppose 
there had been an indorsement by the plaintiffs to pay this check to 
the bearer, or to this messenger by name. In such case, though it would 
have been legally safe to have paid the money to this messenger, yet, 
would not common prejudice require the officers of the bank to request 
that some person known to the bank should identify the bearer, who 
was a perfect stranger to them? In this case, though the bank was 
trusting a stranger at their own peril, yet they required no evidence 
of his authority, except the possession of the check and his verbal 
statement, corroborated, in the opinion of the cashier, by some per- 
sonal and family resemblance which he bore to the treasurer of the 
plaintiffs. Again, it is found by the court that the payment of the 
money on a check indorsed like this was not the ordinary way of issuing 
such checks, as between banks and persons having deposit accounts 
with them, but that the regular course was for the bank to credit the 
checks to the account of the other party, who obtained the avails by 
drawing their own checks on the bank.” 

In Main Belting Co. v. Corn Exchange Nat. Bank & Trust Co., 825 
Pa. 168, 188 A. 865, 867, the plaintiff, a depositor, brought assumpsit 
against its bank of deposit for the amount of its checks alleged to have 
been wrongfully paid by the bank. Forty-five checks were involved, 
some were signed by plaintiff’s president and others by its treasurer, 
Smith. Some of the checks were drawn by plaintiff on the defendant 
and to the defendant’s order, and some were drawn to the order of 
defendant on plaintiff’s account with another bank, the Integrity Trust 
Co. All of the checks were presented to the defendant’s teller by Smith 
who used the cash and absconded. Plaintiff contended that the checks 
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drawn on defendant were not paid according to their terms, and that 
the proceeds of those drawn on the Integrity Trust Co. were misap- 
plied by defendant; that in each instance plaintiff's accounts were 
charged with the payments made to Smith in violation of the contract 
governing the relation of banker and depositor. The principal ques- 
tion was whether the bank was authorized to pay cash to Smith on 
the checks. 

Although in this case the words “Draft Hiller” or words of similar 
import were on the checks, there had been previous dealings between 
the parties. The court said: “The contract between the bank and the 
plaintiff required the bank to pay plaintiff’s checks to the payee desig- 
nated by the plaintiff and to no one else, save on the order of the payee. 
United Security Life Insurance & Trust Co. v. Central National Bank, 
185 Pa. 586, 40 A. 97, and cases following it. (N. B. Payee’s name 
was forged in that case.) The defendant, who was the payee, could 
therefore apply the proceeds only for the purposes designated by the 
drawer.” 

In defense, the bank alleged that it was and is usual and customary 
to draw checks, the payment of which in cash is desired by the drawer, 
to the order of the bank upon which such checks are drawn. The court 
noted that this would apply only to the checks drawn on plaintiff’s 
account with defendant and not to those drawn on the account in the 
Integrity Trust Co. 

The court said: “The same general rule of construction applies to 
this contract that is applied to others; the court must find what the 
parties meant by the words used to express their intention in the light 
of the surrounding circumstances. There is no averment that plaintiff 
had notice, prior to Smith’s embezzlement, of the alleged usage or cus- 
tom, or that it was operative in conditions in which plaintiff should 
have known of it. If plaintiff’s checks should be considered subject to 
it, the usage or custom is unreasonable and must be condemned. Com- 
pare Dempsey v. Dobson, 184 Pa. 588, 39 A. 493, 40 L. R. A. 550, 63 
Am. St. Rep. 809; Cameron v. Carnegie Trust Co., 292 Pa. 114, 140 
A. 768. The manner in which Smith was able to use these checks with- 
out earlier discovery illustrates its unreasonableness. The checks drawn 
on defendant show that they were not indorsed either by the payee or 
by Smith. On their return to plaintiff for vouching, without indorse- 
ments, the plaintiff would find nothing on them to show who had re- 
ceived or what had become of the proceeds directed by the checks to be 
paid to defendant. . . . Smith destroyed nothing and made no reports; 
the checks on which he obtained cash were there, but an examination 
of them would not show that Smith had obtained the cash. A practice 
so readily susceptible of fraudulent use without the probability of de- 
tection is unreasonable.” This is a strong case since there had been 
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previous dealings between the parties, the court held that nevertheless 


the bank should have inquired as to what to do with the proceeds of 
the checks, 


Defendant contended that the transactions came within Sections 5 
and 8 of the Uniform Fiduciaries Act, 20 P. S. Pa. §§ 8371, 3392; 
that there was no evidence of bad faith. The court in refuting these 
contentions said: “Defendant had agreed to disburse plaintiff’s funds 
‘upon and according to the check’ of the plaintiff; the obligation is 
clear; the defendant has not performed; it is immaterial that it did 
not know and had no reason to suspect that Smith was an embezzler ; 
if it had paid, ‘according to the check,’ Smith could not have received 
the money from the teller on these checks. That checks are made pay- 
able to a bank when it is desired to transfer funds to it from another 
bank, or to purchase a draft or pay a debt due the bank, is perhaps 
common enough, but if a bank with the limited authority shown in this 
record treats such a check as payable to bearer, it takes the risk. As 
to the checks drawn on plaintiff’s account in the Integrity Trust Com- 
pany to the defendant’s order, defendant was in fact a mere agent to 
collect for plaintiff and hold the proceeds for plaintiff’s account. Not 
having account to plaintiff, it is answerable in this suit.” 


In deposit Guaranty Bank & Trust Co. v. Luke, 174 Miss. 98, 164 
So. 30, 33, the court said: “We are of the opinion, therefore, that the 
bank obeyed the instructions and intentions of the drawers of the checks 
in placing the same to the credit of the Founders’ Syndicate. Of course, 
if the words ‘A/c Founders Syndicate’ had been omitted from the 
check, and there had been no instructions to the bank, it would have 
been the duty of the bank to hold the funds as trustee and debtor of 
the drawers of the checks.” 


The Sims case has been followed consistently. It is quoted and re- 
lied upon in New Jersey National Bank & Trust Co. v. Sachs, 3 Cir., 
1937, 91 F. 2d 533. 


None of the cases cited by the defendant involves similar factual 
situations as the one presented herein. In all of: the cited cases we find 
circumstances and previous dealings that bring them out of the general 
rule. In Armstrong v. American Exch. Nat. Bank, 1884, 133 U. S. 
433, 10 S. Ct. 450, 33 L. Ed. 747, so strongly relied on by the de- 
fendant, the previous dealings of the parties and the surrounding cir- 
cumstances were such that the Bank was justified in believing the 
holder was the owner of the draft. 


From a review of the jurisprudence of this state it appears that the 
articles of the Civil Code dealing with deposit have often been applied 
in controversies over money deposited in banks. These articles of the 
Civil Code are in accord with a general rule laid down in other states, 
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heretofore stated, except the articles of the Code relating to the return 
of the specific thing deposited. In some of the decisions the deposit of 
money in a bank where it is to be intermingled is referred to as irregular 
deposits. In other and more recent decisions the deposit of money in a 
bank to be intermingled with the general funds is held to create the rela- 
tionship of creditor and debtor. Since the articles of the Code dealing 
with deposits are based on contract it would appear that the parties 
could modify their contract by not requiring the return of the specific 
thing. It being the custom of banks to mingle the deposited money with 
their general funds and remit by means of checks, etc., a depositor 
without instructions to the contrary impliedly agrees that the specific 
thing is not to be returned but an equal value thereof. Since the plea of 
prescription raises the questions of whether a contractual relationship | 
existed, we will refer to the decisions bearing out this conclusion in 
passing on the plea of prescription in order to avoid repetition. 


The defendant’s plea of prescription is based on the ground that 
the plaintiff’s action is one in tort and since more than one year has 
elapsed that the right of action has prescribed. 


From a mere reading of the plaintiff’s petition, it as apparent that 
it seeks to recover under contract. In the case of Haas et al. v. Ope- 
lousas-St. Landry Bank & Trust Company, 9 La. App. 166, 119 So. 
372, 373, certiorari denied by this Court, 167 La. 537, 119 So. 700, 
the court stated: 


“The implied agreement between a bank and its depositors, in our 
opinion, is not prompted altogether by altruistic motives on either side. 
The depositor is relieved of the burden of holding his funds to insure 
their safe-keeping, and he enjoys at the same time the convenience of 
drawing upon the same in such amounts and at such times as he may 
wish, and in some instances by special agreement he additionally re- 
ceives interest on his daily balances. The bank or depositary, on the 
other hand, uses these funds, and it derives revenue therefrom in making 
loans and discounts. The benefits, therefore, in the implied agreement 
between the depositor and depositary, may be said to be mutual. 


“Tt was held in Clason & Co. v. New Orleans, 46 La. Ann. 1, 14 So. 
306, where the sole question related to taxation, that the relation be- 
tween the depositor and the bank is that of creditor and debtor. But 
that must be taken in the sense that every depositor is the creditor of 
the depositary to the extent that the latter owes the former the duty 
of returning the thing deposited, or its equivalent. The Civil Code pro- 
vides that the depositary is bound to use the same diligence in preserv- 
ing the deposit that he uses in preserving his own property. It must 
also be observed that, although the depositary does not become the 
owner of the thing deposited, it is equally true that a bank receiving 
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money on deposit is entitled to use that money under such restrictions 
as are provided for in the banking laws of the country, or else it’ could 
not earn revenue sufficient to maintain its existence.” 


Young v. Teutonia Bank & Trust Co., 185 La. 66, 64 So. 984— 
Syl.: “The custom of banks is to mingle money collected by them for 
account of others with their general funds, and to remit by means of 
their own checks, and those who deal with them are presumed to know 
the custom, and to intend to abide by it, unless the paper forwarded for 
collection is accompanied by special instruction to the contrary. In 
the absence of such instructions, the forwarding bank becomes the ordi- 
nary creditor of the collecting bank, and has no right to be paid by 
preference from the funds on hand at the time of its insolvency.” 


In the case of Hibernia Nat. Bank in New Orleans v. National Bank 
of Commerce in New Orleans, 204 La. 777, 16 So. 2d 352, 357, it is 
stated: “The deposit of a check or money ima bank creates the relation 
of debtor and creditor and that relation is a voluntary one which can 
be established only by contract or by the wll of the depositor. This 
rule, based on universal jurisprudence, is set forth in 3 Ruling Case 
Law, Banks, sec. 183, p. 556, thus: ‘Ordinarily, depositing money in 
a bank creates between the bank and the person credited therewith the 
relation of debtor and creditor. It is a contract relation which cannot 
be created without the consent or acquiescence of both parties.’?” See 
also Daugherty v. Canal Bank & Trust Co., 180 La. 1003, 158 So. 366; 
McGraw v. Canal Bank & Trust Co. et al., 172 La. 898, 135 So. 670. 


In the case of Kramer v. Freeman, 198 La. 244, 3 So. 2d 609, 611, 
wherein a husband sued his wife and mother-in-law for certain items 
allegedly stolen from him, the husband asked for a judgment condemn- 
ing the defendants to return the cash and jewelry taken from him and 
in the alternative for a money judgment for the value of the items so 
taken. The defendants filed a plea of prescription based on the ground 
that the action was in ex delicto and had prescribed in one year. The 
court in reversing the judgment of the district court held that the ac- 
tion was ex contractu and overruled the plea of prescription. In pass- 
ing on this question, this Court said: “There can be no doubt that the 
acts complained of were offenses within the meaning of Article 2315 of 
the Civil Code and that the plaintiff had a cause of action to recover 
all of the damages he suffered as a result of these torts. In addition 
to this, the wrongful taking and detention of plaintiff’s property by 
the defendants imposed upon them an implied contractual obligation 
to return it and the plaintiff had the right to proceed in an action ex 
contractu to compel them to do so.”: See long list of articles and cases 
cited. The court pointed out that in order to obtain relief ex contractu, 
it must plainly appear, if plaintiff is to avoid the prescription of one 
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year, that he has elected to waive his cause of action in damages for 
the offenses committed by the defendants and is seeking restitution of 
his property. “It is the well settled jurisprudence of this State that 
the character which a plaintiff gives his pleadings and the form of his 
action govern the prescription applicable.” 


In the Kramer case the plaintiff specifically prayed for the return 
of the specific property or in the alternative the value thereof. The 
plea of prescription is not well founded and must be denied. 


The defendant contends that where one or two innocent parties 
must suffer loss through the fraud of another that the burden of the 
loss should be imposed on him who most contributed to it. The position 
is taken that the plaintiff by issuing the check payable to the bank in- 
stead of the University made it possible for the funds to be converted 
and that the plaintiff should thereby bear the burden of the loss. It 
appears from the testimony that the University carried a large ac- 
count with the plaintiff bank and had secured many loans from the 
plaintiff previous to this transaction. It also appears that the only 
one authorized to draw checks against the funds of the University was 
C. M. Johnson, the auditor of the University at that time and now 
Secretary of the Louisiana Tiax Commission. It appears that at no 
time were any of the funds withdrawn by Smith. These facts are estab- 
lished by the testimony of the officials of the bank and C. M. Johnson. 
There is nothing in the record to contradict their testimony in this 
respect. At the time that the check was issued the plaintiff had a small 
deposit account with the defendant bank. If the funds had been de- 
posited to the plaintiff’s account, they could not have been withdrawn 
by Smith or anyone else without authority from the plaintiff. In light 
of the numerous decisions quoted above, the plaintiff bank amply pro- 
tected itself by making the check payable to the defendant bank who 
could not disperse the funds without instructions or authority from 
the plaintiff. ‘The funds could not have been converted if the defendant 
bank had not turned them over to Brown without authority. 


The defendant contends that banks receiving checks payable to 
themselves, do not, customarily, inquire of the drawer what the purpose 
or intention is as to the disposition of the funds represented by such 
checks. The defendant attempted to prove that it was customary for 
banks receiving checks payable to themselves to dispose of the pro- 
ceeds on the direction of the person presenting the check. The evidence 
is very indefinite and unsatisfactory. On analysis, it appears that suf- 
ficient information as to ownership of the funds was present in each 
transaction and in no instance was the funds dispersed to the wrong 
person. No attempt was made to prove that Brown owned the check 
or was entitled to the proceeds of it. There is no evidence to show that 
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Brown made any claim of title to the check or any representation to 
that effect. Be that as it may, if such a custom prevailed, it would have 
to be condemned and could not supplant the universal rule of law gov- 
erning transactions of this nature recognized by many of the courts 
throughout the states, some of which have been referred to in this 
opinion. 

The defendant contends that the check is payable to a fictitious 
payee and was intended to be a check payable to bearer. He cites a 
number of authorities to support his contention. We have examined 
all the authorities and find that they are not applicable. They are all 
based on the proposition that the drawee was not intended by the maker 
to have any interest in or entitled to the proceeds of the check. There 
is no evidence in this record to support any such conclusion and the 
defendant did not treat it as such because the defendant bank indorsed 
the check and collected the money from the Hibernia Bank. 

The plaintiff is only entitled to interest from the date of demand. 
It appears that the first demand was made by the filing of the suit. 
Article 2948, Civil Code; Liquidation of Canal Bank & Trust Com- 
pany, 211 La. 803, 30 So. 2d 841. 

For the reasons assigned, the judgment of the lower court is re- 
versed and set aside. It is now ordered that there be judgment in favor 
of the plaintiff City National Bank of Baton Rouge, and against the 
defendant, Louisiana Savings Bank & Trust Co., in the sum of $100,- 
000.00, with legal interest from April 24, 1943 until paid. All costs to 
be paid by the defendant. 


Definition of Term “Business Day” in Negotiable 
Instruments Act 

In interpreting the section of the Negotiable Instruments 
Law which provides that “the drawee bank named in a check 
presented to it by mail or through a clearing house association, 
or through a settlement with another bank or banks, or for 
deposit in an account in the drawee’s bank is allowed until the 
end of the next business day following the day of presentation 
to decide whether or not it will pay the check,” the court held 
that the term “next business day” means a full 24-hour period 
from midnight to midnight of a day on which business may be 
conducted. | 


In this case the checks were regularly forwarded through 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) %% 1810, 1$11. 
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the Federal Reserve Bank of Chicago to the defendant bank 
on February 13, 1940. The defendant bank held the checks, 
and apparently did not decide whether it would pay them until 
some time between 4:30 P. M. and 5:12 P. M. on February 14, 
1940, when it telegraphed the Federal Reserve Bank, advising 
of the non-payment of the checks. The Federal Reserve Bank 
thereupon accepted the checks back for credit. It appears 
further that, on February 14, 1940, the defendant bank trans- 
acted business with the public between the hours of 9:00 A. M. 
and 8:00 P. M. 

Plaintiff instituted this proceeding on December 27, 1949, 
to secure payment of the checks from defendant on the 
theory that defendant’s failure to decide whether or not to pay 
the checks before 3:00 P. M. on February 14, 1940, constituted 
an implied acceptance of the liability thereon. Defendant 
maintained that under the statute allowing it until the end of 
the next business day to decide whether or not to pay the checks, 
it had until midnight of February 14th to decide, and that by 
forwarding the telegram to the Federal Reserve Bank at 5:12 
P. M. on February 14th, it had complied with the statute, and 
was thereby relieved from all liability on the checks. It was 
held that the defendant had fully complied with the law and 
that there was no basis for imposing liability upon it under an 
implied acceptance. This was decided by the Appellate Court 
of Illinois in the case of Rock Finance Co. v. Central National 
Bank of Sterling, 89 N. E. Rep. (2d) 828, in the following 


opinion: 


In a proceeding instituted by plaintiff, Rock Finance Company, to 
recover the proceeds of two checks, payable to plaintiff, in the amounts 
of $12,550 and $4,010, respectively, and drawn on the defendant, Cen- 
tral National Bank of Sterling, the circuit court of Whiteside County 
entered a summary judgment in favor of defendant, from which plain- 
tiff has prosecuted this appeal. 

In determining the propriety of this summary judgment, relieving 
defendant of liability, the sole query herein is whether defendant evi- 
denced its decision not to pay the checks by the end of the next business 
day, within the meaning of the terms and provisions of the Illinois 
Negotiable Instruments Statute. (Ch. 98, § 207a, Ill. Rev. Stats. 1947). 
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The facts are uncontroverted. On February 10, 1940, plaintiff 
deposited to its account with the Illinois National Bank & Trust Co. 
of Rockland two checks, payable to plaintiff, in the amounts of $12,550 
and $4,010, respectively, drawn by the Auto Mart, Inc., on the de- 
fendant bank. 

The checks were regularly forwarded through the Federal Reserve 
Bank of Chicago to the defendant bank on February 13, 1940. The 
defendant bank held the checks, and apparently did not decide whether 
it would pay them until some time between 4:30 P. M. and 5:12 P. M. 
on February 14, 1940, when it telegraphed the Federal Reserve Bank, 
advising of the non-payment of the checks. The Federal Reserve Bank 
thereupon accepted the checks back for credit. 

It appears further that, on February 14, 1940, the defendant bank 
transacted business with the public between the hours of 9:00 A. M. | 
and 3:00 P. M. 

Plaintiff instituted this proceeding on December 27, 1949, to secure 
payment of the checks from defendant on the theory that defendant’s 
failure to decide whether or not to pay the checks before 3:00 P. M. 
on February 14, 1940, constituted an implied acceptance of the liability 
thereon. 

Defendant maintained that under the statute allowing it until the 
end of the next business day to decide whether or not to pay the checks, 
it had until midnight of February 14th to decide, and that by for- 
warding the telegram to the Federal Reserve Bank at 5:12 P. M. on 
February 14th, it had complied with the statute, and was thereby re- 
lieved from all liability on the checks. Inasmuch as this constituted an 
absolute defense, defendant contends there was no triable issue of fact, 
and hence, the summary judgment of the circuit court was proper. 


It is evident, however, that if the “business day” ended at 3:00 
P. M., as plaintiff insists, defendant would not have complied with the 
statute, and the issue of defendant’s liability would depend upon other 
affirmative defenses involving certain questions of fact. Under those 
circumstances, the summary judgment would be in error. 

It is incumbent upon this court, therefore, in reviewing the judg- 
ment of the circuit court, to ascertain the proper meaning of the phrase 
“business day,” as provided in sec. 207a of the Negotiable Instruments 
Law. (Ch. 98, Ill. Rev. Stats.) 


This section provides: “The drawee bank named in a check pre- 
sented to it by mail or through a clearing house association, or through 
a settlement with another bank or banks, or for deposit in an account 
in the drawee’s bank is allowed until the end of the next business day 


following the day of presentation to decide whether or not it will pay 
the check.” 
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Plaintiff argues that the term “business” qualifies the word “day”, 
and limits the number of hours therein to those during which the bank 
is open for the transaction of business with the public. 


Defendant insists that the words “business day” are a unit with an 
established meaning in the parlance of negotiable instruments, whereby 
the phrase denotes a twenty-four hour day on which business is con- 
ducted, as distinguished from a Sunday or holiday. 


The phrase “business day” in sec. 207a has not been statutorily or 
judicially defined, and, therefore, according to canons of statutory 
construction, its proper connotation must be determined first, from an 
analysis of the entire negotiable instruments statute, to deduce the 
probable legislative intent, (Ch. 1381, § 1, Ill. Rev. Stats.; Landry v. 
E. G. Shinner & Co., 344 Ill. 579, 176 N. E. 895; People v. Lieber, 357 
Ill. 423, 192 N. E. 331) and thereafter by resort to the recognized 
channels of legal research and analogy. 


The expression “next business day” does not appear in those precise 
terms elsewhere in the statute, however, sec. 216 contains the phrase 
“next succeeding secular or business day.” This section provides: 
“Where the day, or the last day, for doing an act herein required or 
permitted to be done falls on Sunday or on a holiday, the act may be 
done on the next succeeding secular or business day.” 


This provision is patterned after the Uniform Negotiable Instru- 
ments Law (5 Uniform Laws Anno., § 194), which also has been 
adopted by the State of New York (Art. 2, Book 37, c. 38, McKin- 
ney’s Consol. Laws of N. Y., Negotiable Instruments Law, § 5), and 
the phrase “secular or business day,” appearing therein, is used in 
contradistinction to Sundays and Holidays. (Beutel’s, Brannon, Ne- 
gotiable Instruments Law, p. 1347.) There is no decision in the anno- 
tation of this section limiting the secular or business day to those 


hours during which a bank may be open to the public. 


The comparable provision of the Bills of Exchange Act of England 
(§ 92 B. E. A. 1414) uses the term “non business days,” and after 
enumerating such days, states that any other day is a business day, 
thereby evidencing a practice of referring to business and non business 
days to designate days on which business is conducted or prohibited. 


Whether the Illinois Legislature used the phrase “next business 
day” to mean the same as the established expression of “next succeed- 
ing secular or business day,” must depend upon the natural import of 
the words, their use in cases and texts, as well as their practical 
implication. 


Legal dictionaries and encyclopedias do not define “business day” 
as a distinct legal concept. In Words and Phrases (5 Words and 








THE BANKING LAW JOURNAL 197 


Phrases, Perm. Ed., page 1026) and Ballantine’s Law Dictionary (p. 
1178), the phrase “business day” is merely followed by a cross refer- 
ence to “secular or business day”, thereby indicating that the terms 
are treated syonymously. The phrase “secular or business day” is de- 
fined therein as a day other than a Sunday or holiday, and in opposi- 
tion to days of public rest and legal holidays. 

In Corpus Juris there is no reference to “business day”, but only 
to “secular or business day”, which is similarly defined, and supported 
by a Louisiana case. (State v. Duncan, 118 La. 702, 43 So. 283, 10 
L. R. A. N.S., 791, 11 Ann. Cas. 557; 56 C. J. 1275. 

In the legal literature it appears that the phrase “business day” 
is used by courts and text writers to denote a day upon which business 
is conducted, as contrasted with holidays or Sundays. Thus, in 52 
American Jurisprudence 347, the author states, “Where the last day of 
a period falls on a Sunday or holiday, it is generally sufficient if the 
act required is performed on the next business day.” ‘The phrase is 
used with a similar connotation by the courts in Industrial Bank of 
Chicago v. Bowes, 165 Ill. '70, 77, 46 N. E. 10, 56 Am. St. Rep. 228; 
Village of Lombard v. Anderson, 280 Ill. App. 283; Hixenbaugh v. 
Union Cent. Life Ins. Co., 219 Ill. App. 534, 538. 

Moreover, in Breslauer v. S. Franklin & Co., 205 Ill. App. 372, the 
court apparently distinguishes between the phrases “business day” and 
“business hours”, with the implication that business day includes the 
full day and night time, whereas business hours includes only that pe- 
riod within which transactions are normally conducted. The court 
stated, 205 Ill. at p. 374: “The order provides that the examination 
be conducted during business hours. This does not mean that such ex- 
amination be carried on throughout the entire business day, but it was 
intended that the examination be not conducted in the night time, but 
only during business hours.” 


The Federal Reserve Bank, furthermore, has given a similar con- 
struction to the phrase “business day”, for it is provided in the regula- 
tion of the Board of Governors of the Federal Reserve System, with 
reference to check clearing and collections, that a check may be re- 
turned for credit or refund at any time prior to midnight of the 
drawee’s next business day. (Sec. 5, par. 4, Reg. J.) The term “busi- 
ness day” therein clearly refers to a non holiday, and consists of a 
twenty-four hour period up to midnight. 


Although the Regulations of the Board of Governors of the Fed- 
eral Reserve System do not modify the law of Illinois, they do reveal 
the interpretation of the law evolved by the Board, and the banking 
practices predicated thereon, of which this court can take judicial 
notice, 





198 THE BANKING LAW JOURNAL 


This construction, furthermore, is consistent with the prevailing 
legal concept of a “day,” as an indivisible unit consisting of a twenty- 
four hour period from midnight to midnight. People v. Keating, 247 
Ill. 76, 93 N. E. 95; Kuznitsky v. Murphy, 381 Ill. 182, 44 N.. E. 2d 
893. Courts do not ordinarily take cognizance of fractions of a day, 
and an act to be done therein is not referable to any particular portion 
thereof. Fiedler v. Eckfeldt, 835 Ill. 11, 166 N. E. 504. Thus, the 
designation, “election day” referred to the twenty-four hour period of 
the day on which the election is held, rather than to the hours during 
which the polls are open. Aimo v. People, 122 Ill. App. 398. 


It is however, within the power of the legislature to declare what 
shall constitute a day for a particular purpose. The legislature has 
unequivocally provided that eight hours of labor, between the rising 
and setting of the sun, in all mechanical trades, arts and employments, 
shall constitute a legal day’s work, unless there is a specific contract 
to the contrary. People v. Keating, supra, 247 Ill. at page 78, 93 
N. E. 95. 


In sec. 207a of the Illinois Negotable Instruments Law, there is no 
such clear statutory limitation on the length of a day. The word “busi- 
ness”, if it were to be construed as qualifying the word day, is vague 
and ambiguous, for banks vary, even within a single community, in the 


hours that they are open for business transactions with the public. 
There is an even greater variance in the number of hours during which 
the employees and officials attend to business matters after the doors 
are closed. Therefore, it would be tantamount to judicial legislation 
to construe the word “business” as limiting the “day” to the hours be- 
tween 9:00 A. M. and 3:00 P. M., or to the particular number of hours 
on the specific day that the individual bank may be open to the public. 


Such a construction, urged by plaintiff, is not only unwarranted 
from the use of the phrase “business day” in judicial parlance, as here- 
inbefore noted, but would defeat one of the avowed purposes of the 
Negotiable Instruments Law, which both parties agree was designed to 
set forth a uniform procedure for the conduct and handling of nego- 
tiable paper. For, unless the phrase “business day” were construed 
to mean the full twenty-four hour period from midnight to midnight of 
a day on which business may be conducted, it would be a question of 
fact in each case as to when the business of the bank ended. 


Furthermore, the interpretation urged by plaintiff would be incon- 
sistent with established banking practices, of which courts may prop- 
erly take cognizance. In Village of Lombard v. Anderson, supra, 280 
Ill. App. at page 289, the court stated: “The depositing of checks in 
banks to the credit of the holder thereof, and the clearing of same 
through the usual commercial methods, are transactions peculiar to 
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the banking business and should be recognized and dealt with according 
to the established usage of that business.” 


It is evident that deposits are frequently made up until the doors 
of the bank are closed to the public, and until then it is not always 
ascertainable whether or not a check held for insufficient funds may be 
covered by a deposit made just before closing hours. If plaintiff’s 
contention that the bank must decide whether it will accept the check 
during the hours that it is open to the public were sustained, it would 
mean that banks would have to modify established practices, and re- 
turn doubtful checks immediately, or make some other onerous ar- 
rangement respecting deposits and clearance of checks. 


In the absence of a clear statutory mandate, no such requirement 
should be construed. Section 207a, on the contrary, does not require 
the performance of an act which can be done only while the bank is 
open to the public. Unlike the presentment of a check to the bank by 
the payee, which, of necessity, must be made during banking hours, the 
act of deciding whether or not to pay the check can be performed by 
the bank at any hour, and according to practice, is generally done 
after the bank closes its doors to the public. 


Inasmuch as defendant, Central National Bank of Sterling, tele- 
graphed the Federal Reserve Bank, of its intention not to accept the 


checks, prior to midnight on February 14, 1940, the next business day 
after receipt thereof, it had fully complied with the statute, and there 
is no basis for imposing liability under an implied acceptance. There- 
fore, since defendant interposed an absolute defense, involving no tri- 
able issue of fact, the circuit court properly entered the summary 
judgment in its favor, Ch. 110, § 181 (2), Ill. Rev. Stats. 1947; Hall 
v. Shinadle, 336 Ill. App. 155, 83 N. E. 2d 32, and this judgment must 
be affirmed. 


Judgment affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Waiver of Presentment of Check 


Lanier v. Waddell, Court of Appeals of Georgia, 57 S. E. Rep. (2d) 240 


Presentment and notice of dishonor of a negotiable instrument 
may be dispensed with or waived under certain conditions, under the 
provisions of the Negotiable Instruments Law. An action on a check, 
originally defective because it did not allege presentment, dishonor 
and notice, or waiver thereof, is amendable so as to show a waiver of 
presentment, etc. The plaintiff in his original petition relied upon 
the instrument as being a check and continued to do so in his amend- 
ment, setting up allegations of waiver on the part of the defendant. 


R. F. Lanier sued John Waddell in the City Court of Metter. The 
petition alleged that defendant was indebted to plaintiff upon the bal- 
ance due on a certain check executed by defendant and payable to plain- 
tiff and that defendant failed and refused to pay said balance due on 
such check though requested to do so many times. A copy of the check, 
“with all credits thereon”, was attached and made a part of the petition. 
The attached copy of said check was as follows: on the front; Metter, 
Georgia, 4-12, 1947, Metter Banking Company, Pay to the Order of 
R. F. Lanier $524, Five Hundred 24 Dollars, John Waddell; and on the 
back; By sale of 2 yearlings on halves, $47.93 $23.96 Int. on or 
cr. at 7% from Oct. 17, 1949 (sic) 3.24, By cash 9/1/48 50, Int. on 
credits 7% from 9/1/48 3.16. To such petition the defendant filed a 
general demurrer on the ground that no cause of action was stated. The 
trial court sustained the demurrer. Plaintiff filed the following amend- 
ment: “Ist. That it was agreed and understood by and between John 
Waddell and R. F. Lanier, the parties to this suit, that after they had 
had a full and complete settlement and it developed that John Waddell 
owed R. F. Lanier $524.00 on April 12, 1947 and the said R. F. Lanier 
was going to take a note from the defendant John Waddell, but neither 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1322. 
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party had a note; then it was agreed between them for the defendant 
John Waddell to give to R. F. Lanier a check for the amount due, which 
was $524, and he did give R. F. Lanier a check on April 12, 1947, pay- 
able to R. F. Lanier for $524 and signed by John Waddell, said check 
given on the Metter Banking Company. 2nd. The plaintiff shows that 
after it developed that they had no note plaintiff agreed to accept a 
check for the amount due him by John Waddell; that it was further 
agreed that the check was not to be presented to the bank for payment, 
since John Waddell told the plaintiff at the time he gave the check that 
he had no money in the bank and that the plaintiff was to hold the 
check until the defendant John Waddell could pay the same, and credits 
on this check is evidence of this fact. 3rd. The plaintiff shows that he 
did not present the check to the drawee for payment and dishonor and 
that no notice of dishonor was given to the drawer by the payee, as re- 
quired by the negotiable instruments law, since it was not necessary 
after having had the agreement as stated herein. 4th. The plaintiff in 
this case shows that the presentment of this check for payment was 
expressly waived by agreement between the parties to this suit before 
the execution of the check, as aforesaid, and that under the law and 
agreement, the plaintiff was not under any obligation to give to the 
drawer any notice, for the reason that the drawer had no right to expect 
or require that the drawee or acceptor would honor the instrument for 
the reason that the defendant John Waddell told the plaintiff at the 
time he executed the check and signed the same, that he had no money 
in the bank and that the check was to be held as agreed upon.” The 
judge then entered the following order: “The within amendment having 
been tendered subsequently to the hearing and argument on the de- 
fendant’s general demurrer, plaintiff, however orally offering to amend 
at the time, and the sustaining thereof, and the Court being satisfied, 
even after considering the amendment, the same fails to meet the ob- 
jections raised by the demurrrer, the amendment is hereby disallowed.” 
The plaintiff excepts. 


Kirkland & Lane, Metter, for plaintiff in error. 


Homer S. Durden, Jr., Swainsboro, for defendant in error. 


FELTON, J.—The plaintiff, having failed to allege presentment, 
dishonor and notice in his original petition, sought by amendment to 
show waiver of these elements by the defendant. Where one sues the 
drawer of a bill of exchange and fails to allege presentment, refusal to 
pay, dishonor and notice, an amendment setting forth these facts is al- 
lowable. Jones v. Warren & Hobbs, 60 Ga. 359, 360. The same rule 
applies where one suing the drawer of a check on such check fails to 
allege waiver of presentment, dishonor and notice, and seeks to estab- 
lish such facts by amendment. “Presentment for payment is dis- 
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pensed with: ... (3) By waiver of presentment, expressed or implied.” 
Code, § 14-713. “Notice of dishonor may be waived, either before the 
time of giving notice has arrived, or after the omission to give due no- 
tice, and the waiver may be express or implied.” Code, § 14-821. “Pre- 
sentment and notice of dishonor of a negotiable instrument may be dis- 
pensed with or waived under certain conditions, under the provisions 
of the Negotiable Instruments Law of this State.” Murray, Administra- 
trix, v. Anderson, guardian, etc., 73 Ga. App. 771, 38 S. E. 2d 131, 132. 
Also see Biggers v. Bank of Ringgold, 38 Ga. App. 521, 144 S. E. 397. 
The defendant-in-error contends that the plaintiff by his amendment 
sought to change the action from one originally based on a check to 
one based upon an open account, and that the plaintiff by his amend- 
ment sought to vary the terms of a written agreement or instrument 
by parol. These contentions are without merit. While it is true the 
plaintiff went into the surrounding circumstances of the transaction, 
it is evident from the amendment that he did so not to vary the terms 
of the instrument but to show that the defendant had waived present- 
ment, dishonor and notice. The plaintiff in his original petition relied 
upon the instrument as being a check and continued to do so in his 
amendment, setting up allegations of waiver on the part of the defendant. 

The amendment cured the defect in the original petition sufficiently 
to withstand a general demurrer. 

Under the ruling stated above the amendment should have been 
allowed and the trial court erred in sustaining the demurrer and in re- 
fusing to allow the amendment. 


Judgment reversed. 


SUTTON, C. J., and WORRILL, J., concur. 





School Warrants Not Negotiable Instruments 





School Dist. 47 Joint, Columbia County v. United States National Bank of 
Portland, Supreme Court of Oregon, 221 Pac. Rep. (2d) 723 





It is generally held that school warrants are not, unless expressly 
so made by statute “negotiable instruments and are open to all de- 
fenses in the hands of bona fide holders available as between the 
original parties.” The instruments involved in this case are war- 
rants purportedly drawn by the board of directors upon the clerk 
of the district and payable at the bank designated on such warrants. 
They are not checks, and they are non-negotiable. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 978. 
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me “Wilber Henderson, Portland, argued the cause for appellant, on the 
brief were Platt, Henderson, Warner, Cram & Dickinson, and John E. 


Huisman, all of Portland. 


Earl F. Bernard, Portland, argued the cause for respondent, on the 
brief were Collier & Bernard and William F. Bernard, all of Portland, 
and John L. Foote, of St. Helens. 


Before LUSK, C. J., and BRAND, ROSSMAN, BAILEY, HAY, and 
PAGE, JJ. 


BAILEY, J.—This action was brought by plaintiff, School District 
47 Joint, Columbia County, Oregon, against defendant, The United 
States National Bank of Portland (Oregon), a corporation, to recover 
$34,953.50 alleged to have been wrongfully paid by defendant from 
funds of plaintiff on 116 instruments, referred to by plaintiff as “war- 
rants” and by defendant as “checks”, fraudulently issued by Lee Schwab, 
clerk of plaintiff school district. From a judgment for $34,848.94, rep- 
resenting the aggregate amount of 114 of such instruments, in favor of 
plaintiff, defendant has appealed. 


The complaint alleges that, during all the times therein mentioned, 
plaintiff was and now is a duly organized and existing school district 
of Columbia County, Oregon, and that Lee Schwab was, during the 
times therein mentioned, the clerk of such district; that defendant was 
and now is a corporation organized under the National Bankng Act of 
the United States of America, 12 U.S. C. A. § 1 et seq.; that, during 
all the times mentioned in the complaint, plaintiff “had money on de- 
posit with the defendant in Columbia County, Oregon, in its commer- 
cial department”; that between August 1, 1945, and July 24, 1946, said 
Lee Schwab, without the authority or consent of plaintiff and without 
any consideration to plaintiff, issued 116 instruments, each purporting 
to be a school warrant of the plantiff district; and that on many of such 
pretended warrants Lee Schwab, without the authority or consent of 
plaintiff, fraudulently forged the signature of the chairman of the board 
of school directors of plaintiff district and wthout the authority or con- 
sent of plaintiff “fraudulently signed, forged and endorsed the name of 
each payee in the pretended warrants and secured the amount thereof 
and thereby embezzled the sum of $34,953.50.” 


It is further alleged that between August 1, 1945, and July 24, 1946, 
the defendant, without the authority or consent of plaintiff, paid the 
amount of such pretended warrants, to wit, $34,953.50, out of the funds 
which plaintiff hand on deposit with defendant, and that “at the time 
defendant paid such pretended warrants the defendant knew or in the 
exercise of reasonable care should have known that the pretended war- 
rants were not valid warrants or valid obligations of the plaintiff.” 
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Defendants, in its answer, admits that the school district and the 
bank were duly organized; that Lee Schwab was the clerk of plaintiff 
district; and that during all the times mentioned the school district had 
money on deposit in the commercial department of the defendant bank. 
Defendant denies all the other allegations of the complaint and alleges 
that, during the times therein mentioned, Lee Schwab was “the duly 
appointed, qualified and acting clerk of the plaintiff school district be- 
tween the first day of August, 1945, and the 24th day of July, 1946, and 
as such was the duly constituted custodian of all funds belonging to the 
plaintiff school district”, and that “all money paid from the checking or 
commercial account of plaintiff maintained with the defendant were 
upon checks signed by the officers of defendant duly authorized to sign 
such checks.” 


In its affirmative answer defendant alleges that, during all the times 
therein mentioned, plaintiff school district was and now is a duly or- 
ganized school district of the second class; that between August 1, 1945, 
and July 24, 1946, one Lee Schwab was the duly appointed, qualified and 
acting school clerk of that district; that defendant has ever since on or 
about July 29, 1933, maintained and operated a branch bank at St. 
Helens, Columbia County, Oregon, under the name of The United States 
National Bank of Portland (Oregon), St. Helens Branch; and “that as 
an incident to said banking operation, the defendant has heretofore 
and now does operate and maintain a department commonly referred 
to as the Commercial Accounts Department, in which said Department 
persons may deposit funds subject to withdrawal only on checks bear- 
ing a signature or signatures certified to the defendant by the depositor; 
that as an incident to the operating of the aforesaid commercial or check- 
ing account, the defendant at the conclusion of every calendar month 
makes up a statement showing all deposits to and withdrawals from 
each account and said monthly statement, together with the vouchers 
or canceled checks representing the withdrawals from each account for 
the past month, are available for delivery to the depositor.” 


The foregoing allegations are contained in paragraphs I and II of 
defendant’s affirmative answer. It is therein further alleged that since 
the establishment of the St. Helens Branch, to wit, July 29, 1933, plain- 
tiff has maintained a commercial or checking account with the de- 
fendant at said branch; that during such period plaintiff has from time 
to time certified to defendant the names of the officers authorized to sign 
checks upon said account; that said officers from time to time during 
said period “have drawn their checks in the same form and substance” 
as those theretofore referred to; that “said checks have been received, 
passed and acted upon in the regular channel of bank paper as are all - 
checks”; that plaintiff “through such means and medium paid and dis- 
charged” the accruing obligations for teachers’ pay and all other ex- 
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penses and charges against it; and that during the time from August 4, 
1945, to July 24, 1946, plaintiff had authorized it to honor checks upon 
plaintiff's account signed by any two of the following, to wit: Glen F. 
‘ Hawkins, Lee Schwab and T. F. Keasey. 

It is further alleged that at various times between October 25, 1945, 
and July 5, 1946, defendant delivered to plaintiff the monthly state- 
ments and canceled checks or vouchers for the months of July, 1945, 
to and including June, 1946; that such canceled checks or vouchers evi- 
denced withdrawals in the sum of $105,489.50 from the checking or 
commercial account; and that on August 22, 1946, defendant delivered 
to plaintiff the monthly statement and canceled checks for the month 
of July, 1946, and to the 22nd day of August, 1946, aggregating $6,244.45 
in withdrawals from such account. It is then averred that § 40-1009, 
O. C. L. A., provides that no bank, which has paid and charged to the 
account of a depositor a forged check issued in the name of such de- 
positor, shall be liable to such depositor unless within 30 days after the 
return to said depositor of the voucher representing such payment said 
depositor shall notify the bank that the check so paid is forged; that 
within 30 days after the receipt of the canceled checks and vouchers by 
plaintiff from defendant the plaintiff did not notify the defendant that 
any of said canceled checks or vouchers were forged, and that “if any 
of the aforesaid checks represent the withdrawals from plaintiff's ac- 
count as alleged in plaintiff's complaint, then plaintiff is barred and 
estopped from maintaining this action by reason of its failure to notify 
the plaintiff [defendant] of the alleged forgeries within thirty days after 
having received the canceled checks or vouchers.” 


Plaintiff, in its reply to the allegations intermingled with defendant’s 
denials, denies that the money paid by defendant from the checking or 
commercial account which plaintiff maintained with it was upon checks 
signed by officers of the school district. In reply to defendant’s affirma- 
tive answer it admits paragraphs I and II thereof. It further admits 
that at all times therein mentioned plaintiff had money on deposit with 
defendant in Columbia County in its commercial department; that plain- 
tiff from time to time certified to defendant the names of the officers of 
the school district authorized to transact business with the bank; and 
that defendant has correctly set forth the provisions of § 40-1009, 
O. C. L. A. Further replying to defendant’s affirmative answer, plain- 
tiff alleges that within 30 days after the return to it of the pretended 
warrants paid by defendant in July, 1946, out of plaintiff's funds on 
deposit with defendant, plaintiff notified defendant that such pretended 
warrants had been issued without the authority and consent of plain- 
tiff and were forgeries. Plaintiff denies all the other allegations con- 
tained in defendant’s affirmative answer which it has not expressly 
admitted. 
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The evidence discloses that between August 1, 1945, and July 24, 
1946, Glen F. Hawkins was chairman of the board of directors of plain- 
tiff school district and that Lee Schwab was clerk thereof, and during 
that period Schwab embezzled $34,848.94 of the funds of that school 
district through the medium of 114 instruments fraudulently issued by 
him which were paid by the defendant from the funds of plaintiff. The 
following is an example of such instruments: 





Other instruments differ from the foregoing only as to date, serial 
number, name of payee, and amount. 

Between August 4, 1945, and June 20, 1946, defendant paid from 
plaintiff's funds $19,441.44 on 68 of such instruments which had not 
been authorized by the district. One instrument, for $145, was payable 
to Schwab personally, and one, in the sum of $480, was payable to 
Palmer Russell, proprietor of the Elite Billiard Parlor of Portland, 
Oregon. Eight instruments, aggregating $2,473, were payable to other 
existing persons, and the endorsements of the names of the payees were 
forged by Schwab. Eleven of these instruments, totaling $668, were pay- 
able to Nance Pharmacy, an existing concern. The remaining 47 of the 
above mentioned 68 instruments, aggregating $15,675.44, were payable 
to fictitious persons and the names of such fictitious payees were fraudu- 
lently endorsed by Schwab. Forty-nine of these instruments, aggregat- 
ing $16,747.60, contain Schwab’s endorsement in addition to the names 
of the payees. 

Defendant, between February 9 and July 24, 1946, paid from the 
funds of plaintiff $15,407.50 on 46 additional instruments not authorized 
by the school district and bearing the forged signature of Hawkins, 
chairman of the board. Forty-five of these instruments were payable 
to fictitious persons, and on the back of the instruments the names of 
the fictitious persons were written by Schwab. Forty-three of the 46 
instruments were endorsed by Schwab. Twenty-nine of these instru- 
ments, aggregating $10,110, were paid by the bank prior to July 2, 1946. 
The other 17, aggregating $5,297.50, were paid between July 2 and 24, 
1946, both dates inclusive, and on August 23, 1946, within 30 days after 
delivery to it of such paid instruments, plaintiff school district notified 
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the bank that they were forged. As to these 17 instruments defendant 
admits that it is liable to the school district for the amount which it 
paid thereon. 

The instruments involved in this litigation were issued by the school 
clerk during the school year beginning July 1, 1945, and ending June 30, 
1946. Seventeen of these instruments, aggregating $5,297.50, were not 
paid by defendant bank until the month of July, 1946. During the 
school year ending June 30, 1946, there were deposited by the plaintiff 
in the commercial account of the St. Helens Branch Bank various sums 
of money aggregating $98,906.33. On July 1, 1945, there was a balance 
in such account of $11,392.49, making a total amount in that account 
during that school year of $110,298.82. Out of this account there were 
paid, through the medium of instruments similar in form to those here 
involved, all the expenses incident to the operation of the school dis- 
trict for the school year ending June 30, 1946. 


The St. Helens Branch of the United States National Bank was es- 
tablished some time in 1933 and since that time plaintiff school district 
has had money on deposit in its commercial department. In opening this 
account plaintiff school district caused to be filled out and left with the 
St. Helens Branch one of the bank’s signature cards containing the signa- 
tures “which you [the bank] will recognize in payment of funds or the 
transaction of other business on my (or our) account.” At about the 
same time there was delivered to the bank on behalf of the school district 
a certificate, signed by the school clerk, designating the names of the 
officers and director or directors of the district “authorized and em- 
powered to transact business of any character whatsoever in connection 
with any checking account that” the school district “may have in” the 
bank. As the officers and directors of the school district were changed 
an appropriate certificate evidencing such fact would be presented to the 
bank by the school district. 


Each month the bank prepared a statement showing the amounts 
deposited in, and paid from, the district’s account during the month just 
past, which statement and canceled instruments were made available 
for delivery to the school district at the beginning of the following 
month. At the bottom of the monthly statement was the following 
printed notation: “Please examine. If not correct, report at once. If 
no error is reported within 30 days this account will be considered cor- 
rect.” When the monthly statement or statements and canceled instru- 
ments were delivered to a representative of the school district, such 
representative was required to acknowledge receipt thereof on the en- 
velope containing the canceled instruments and which formed a part of 
the permanent record of the bank. On October 25, 1945, defendant de- 
livered to the clerk of the school district all monthly statements and 
canceled instruments for the months of July, August and September, 
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1945, and July 5, 1946, all monthly statements and canceled instruments 
for the months of October, November and December, 1945, and January, 
February, March, April, May and June, 1946. On August 22, 1946, the 
bank delivered to the certified public accountant, who had been en- 
gaged by the school district to audit its books, the statements and can- 
celed instruments that had. been issued subsequent to July 1, 1946. 


At the conclusion of plaintiff’s case in chief defendant moved for a 
judgment of involuntary nonsuit, which was denied, and at the close of 
the case it moved for a directed verdict in its favor. The ground as- 
signed for such motions was the same. We quote from its motion for a 
directed verdict: “May it please the court, the defendant moves the 
court to direct the jury to return a verdict for the defendant on all 
amounts claimed by the plaintiff's complaint in excess of $5,297.50 for 
the reason that the plaintiff did not within thirty days after the return 
of the cancelled checks make any claim to the bank that the checks were 
forged. Therefore, under section 40-1009, the bank is not liable for these 
checks. As to the contention that there is a liability because of forged 
indorsements, all of these checks were paid to fictitious payees described 
by Mr. Schwab as names he picked out of the air, being payable to 
payees the indorsement thereon is not necessary; they are bearer checks; 
therefore there is no liability to the bank on account of any forged in- 
dorsement that might have appeared on the checks because an indorse- 
ment was unnecessary.” 


Plaintiff also moved for a directed verdict in its favor for the sum of 
$34,848.94, with interest at the rate of 6% per annum from July 24, 1946. 


After due consideration of the matter submitted to it for its determina- 
tion, the court instructed the jury to return a verdict in favor of plain- 
tiff in accordance with plantiff’s motion. 


On this appeal defendant’s brief contains three assignments of error. 
The first two are based upon the court’s refusal to grant its motions 
for a nonsuit and for a directed verdict. Under the third assignment it 
is stated that the court erred in directing a verdict for the plaintiff 
against the defendant for the sum of $34,848.94 for the reason that: 
(a) Such ruling was based on the erroneous conclusion that the instru- 
ments forming the basis of plaintiff’s action were “school warrants”, and 
such instruments not being “school warrants” there was no basis for 
the judgment entered in favor of plaintiff; (b) regardless of the reason 
assigned as the basis for the directed verdict, no evidence was offered 
showing liability on defendant’s part to plaintiff on any theory whatso- 
ever or in any amount. 


After denial of its motion for a judgment of involuntary nonsuit evi- 
dence was introduced by defendant, and in determining in this court 
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the questions arising on that motion the entire record is to be considered, 
the same as on a motion for a directed verdict. Weygandt v. Bartle, 
88 Or. 310, 171 P. 587. 

The defendant takes the position that the instruments in question 
are checks and that under § 40-1009, O. C. L. A., there is no liability on 
its part on any of the instruments that had been paid by it and re- 
delivered, canceled, to plaintiff more than 30 days prior to August 23, 
1946, when the school district first notified the bank that any of the in- 
struments involved in this litigation were forged. Plaintiff, on the other 
hand, contends that such instruments are not checks within the meaning 
of the law merchant or the Negotiable Instruments Act of Oregon, that 
they are in fact warrants and as such are nonnegotiable, and subject to 
all the defenses available against the persons to whom issued. 

Clerks of school districts of the first, second and third classes and of 
all high school districts are the custodians of the school funds of such 
districts and school funds of such districts “shall be disbursed only by 
the respective clerks of such districts . . . upon warrants drawn upon 
such district clerks by the boards of directors of the respective school 
districts . .. in the manner now provided by law.” § 111-1611, 0. C. L. A. 
The manner in which warrants shall be issued is provided in § 111-1081, 
O. C. L. A., as follows: “School warrants shall not be issued without a 
vote of the district school board and they must be drawn and signed by 
the chairman of the board and countersigned by the district clerk; pro- 
vided, that if there should not be any money in the treasury, they shall 
be marked ‘Not Paid for Want of Funds,’ and said orders shall draw in- 
terest at the legal rate from the date of indorsement until paid.” 


Section 97-102, O. C. L. A., provides that “all warrants for the pay- 
ment of money hereafter issued by cities, school districts, and other 
municipalities within the state of Oregon, and not paid upon presentation 
and so endorsed, shall draw interest at the legal rate after such endorse- 


ments... .”. 


There are other statutes relating to school warrants and, although 
they may not have any direct bearing on the questions here under dis- 
cussion, they do throw some light on the character of instruments of 
indebtedness which school districts may issue. Authority is granted to 
district school boards by § 111-1016, O. C. L. A., when authorized by 
a majority of the legal voters, to contract a debt by borrowing money 
for certain specified purposes, and to issue negotiable interest-bearing 
warrants evidencing such debt. Such negotiable interest-bearing war- 
rants “shall be construed as being a type of bond.” § 111-1709, O. C. 
L. A. The instruments here involved were not issued pursuant to the 
provisions of § 111-1016. 

Chapter 201, Oregon Laws 1943, differentiates between the charac- 
ter of instruments issued as evidence of indebtedness by the state or by 
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any board, department, commission or officer thereof and those instru- 
ments issued by any county, municipal corporation, quasi municipal 
corporation or civil or political subdivision of this state. The title of 
that chapter is: “An Act to regulate the payment of warrants, certifi- 
cates of indebtedness, checks or orders issued by the state, and of war- 
rants issued by any county, municipal corporation, quasi-municipal cor- 
poration, or civil or political subdivision of this state .. .” Section 1 of 
the act provides in part as follows: “No warrant, certificate of indebted- 
ness, check or order, hereinafter in this act designated ‘instrument,’ is- 
sued by the state, or by any board, department, commission or officer 
thereof, or warrant, hereinafter in this act likewise designated ‘instru- 
ment,’ issued by any county, municipal corporation, quasi-municipal 
corporation, or civil or political subdivision in this state, . . . shall be 
paid, unless such instrument is surrendered and delivered to the officer 
charged with the payment thereof, contemporaneously with payment or 
prior thereto .. .” 

It would appear from the wording of the title, and the language, of 
the act that the legislature did not contemplate that school districts 
would, or could, issue anything other than warrants in payment of their 
indebtedness; otherwise, it would not have made the distinction it did in 
the kind of instruments issued by the state, its boards, departments, 
commissions and officers, and those issued by counties, municipal corpo- 
rations, quasi municipal corporations and civil or political subdivisions 
of the state. A school district is a civil or political subdivision of the 
state. 47 Am. Jur., Schools, § 12, p. 304; 56 C. J., Schools and School 
Districts, § 11, p. 169. 

The word “warrant” when used in relation to the financial affairs of 
a county, municipality, school district, etc., has a well-defined meaning. 
It is, as said in 2 Dillon, Municipal Corporations, 5th Ed., § 850, p. 1283, 
“the command of the council, board, or official, whose duty it is to pass 
upon the validity and determine the amount of a claim against the 
municipality, to the treasurer to pay money out of any funds in the city 
treasury, which are or may become available for the purpose specified, 
to a designated person whose claim therefor has been duly adjusted and 
allowed.” In the case of school districts the command is issued by the 
school board or other governing authority to the custodian of the school 
funds. Dubard v. Nevin, 178 Ark. 436, 10 S. W. 2d 875; Common School 
District No. 27 v. Twin Falls National Bank, 50 Idaho 668, 299 P. 662. 

It is generally held that school warrants are not, unless expressly so 
made by statute, “negotiable instruments and are open to all defenses 
in the hands of bona fide holders available as between the original par- 
ties.” Woodward v. School District No. 73, 163 Or. 63, 66, 94 P. 2d 136, 
137, and authorities therein cited. See also School District No. 9 v. First 
Nat. Bank, 58 Ariz. 86, 118 P. 2d 78. 
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The reason why warrants generally have been held to be nonne- 
gotiable is well stated in The Mayor v. Ray, 19 Wall 468, 477, 86 U.S. 
468, 477, 22 L. Ed. 164, which has been cited many times with approval, 
as follows: “Vouchers for money due, certificates of indebtedness for 
services rendered or for property furnished for the uses of the city, or- 
ders or drafts drawn by one city officer upon another, or any other de- 
vice of the kind, used for liquidating the amounts legitimately due to 
public creditors, are of course necessary instruments for carrying on the 
machinery of municipal administration, and for anticipating the collec- 
tion of taxes. But to invest such documents with the character and 
incidents of commercial paper, so as to render them in the hands of bona 
fide holders absolute obligations to pay, however irregularly or fraudu- 
lently issued, is an abuse of their true character and purpose. It has the 
effect of converting a municipal organization into a trading company, 
and puts it in the power of corrupt officials to involve a political com- 
munity in irretrievable bankruptcy. No such power ought to exist, and 
in our opinion no such power does legally exist, unless conferred by legis- 
lative enactment, either express or clearly implied.” 


Since the word “warrant” has a definite and well-defined meaning, 
it must be presumed that the legislature intended, when it used that 
word in reference to the financial affairs of school districts, that it should 
be construed in the light of its common acceptation, for there is nothing 
in the context of the legislation to indicate that it was used to express a 
different meaning. In re Protest of St. Louis-San Francisco R. Co., 157 
Okl. 131, 11 P. 2d 189; Ex parte Bossner, 18 Idaho 519, 110 P. 502. 


As defined by the Negotiable Instruments Act, “A check is a bill of 
exchange drawn on a bank payable on demand.” § 69-1002, O. C. L. A. 
A bill of exchange is defined by that act as “an unconditional order in 
writing addressed by one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to pay on demand or at 
a fixed or determinable future time, a sum certain in money, to order 
or to bearer.” § 69-901, O. C. L. A. We also quote from 10 C. J. S., Bills 
and Notes, § 5, page 408: “The Negotiable Instruments Act defines a 
check as a bill of exchange drawn on a bank, payable on demand. This 
definition accords with prior common-law definitions of a check as a 
draft or order on a bank or banking house purporting to be drawn on a 
deposit of funds for the payment at all events of a certain sum of money 
to a certain person therein named or to him or his order or to bearer, 
and payable instantly on demand .. .” 


Section 69-618, O. C. L. A., which is a part of the Negotiable Instru- 
ments Act of this state, reads as follows: “Where the instrument is made 
payable at a bank, it is equivalent to an order to the bank to pay the 
same for the account of the principal debtor thereon.” Section 69-1101, 
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O. C. L. A., provides: “In this act, unless the context otherwise requires, 
... ‘Instrument’ means negotiable instrument... .” 


Defendant argues that the words, “Payable at U. S. Nat’l Bank St. 
Helens, Oregon,” at the lower lefthand corner of each of the instruments 
here involved, converted to checks what would have been, without such 
wording, school warrants. 


In Woodward v. School District No. 73, supra, plaintiff brought an 
action against the defendant to recover on seven instruments, referred 
to as warrants, which were issued and delivered to school teachers for 
salaries. They were, as appear from the exhibits in that case on file in 
this court, on printed forms almost identical with the printed forms used 
in the instant case. These instruments were, according to the opinion 
and as disclosed by these exhibits, payable at the State Bank of Scotts 
Mills. The teachers, to whom they were issued, endorsed them in blank 
and presented them to, and received payment from, that bank. None of 
these instruments were marked “Paid” by the bank. Later they were 
sold to plaintiff who paid the face value of the instruments plus inter- 
est from the date of their issuance. At the time plaintiff purchased them 
each of these instruments “bore on its margin the endorsement of H. S. 
Dixon, the clerk of the school district, presented but not paid for want 
of funds”, and the date the instrument was issued. 


This court held that these instruments, which it referred to as war- 
rants, had been paid by the bank and that plaintiff therefore was not 
entitled to recover thereon from the school district “because the war- 
rants are not negotiable instruments and are open to all defenses in the 
hands of bona fide holders available as between the original parties.” 
The court further held: “The plaintiff can derive no benefit from the 
marginal endorsement on the warrants ‘Presented but not paid for want 
of funds.’ Strong circumstances suggest that these endorsements were 
signed by the clerk after the warrants were paid . . . Furthermore, the 
uncontradicted evidence is, that the bank purchased or ‘carried’ the 
warrants only when there were not sufficient funds in the school dis- 
trict’s account to pay them. In view of the facts that there were ample 
funds for that purpose at the time these warrants were presented, that 
they were in fact charged to the district’s account, and that the reason 
they were not marked ‘paid’, as explained by J. O. Dixon, was to serve 
the bank’s unlawful purposes, the endorsement ‘Presented but not paid 
for want of funds’, is a manifest falsehood.” 


United States Pipe & Foundry Co. v. City of Hornell, 146 Misc. 812, 
263 N. Y. S. 89, 94, was an action brought by the plaintiff against the 
defendant city to recover upon a city warrant. In passing upon the 
negotiability thereof the court said: “The instrument in question is not 
a negotiable instrument, but is a warrant of a municipality drawn upon 








| 
] 
| 








ARIPO EN a Beth AE An he 2 LR EN aN i a RN NE RN Ro Atm peter en Re Bt mat 


THE BANKING LAW JOURNAL 213 


its chief fiscal agent, but is made payable at a bank. Dillon on Municipal 
Corporations, vol. 2, § 856; Hornblower v. City of Pierre, 8 Cir., 241 
F. 450.” 


We quote from 2 Dillon on Municipal Corporations, § 856, cited in 
the foregoing excerpt, as follows: “. .. The question whether there is any 
implied power in the officers of a town, county, or city corporation to 
issue warrants or orders which shall be free from equities in the hands 
of holders has been disposed of by a long line of decisions which denies 
to these warrants or orders the principal attribute of negotiability, viz., 
freedom in the hands of bona fide transferees from equities in favor of 
the municipality. This result is arrived at as much by reason of the 
purpose or object intended to be attained by these instruments as by a 
consideration of the lack of power, inherent or implied, on the part of 
municipalities to make and issue negotiable instruments wthout clear 
statutory authority therefor. Such warrants or orders, drawn for ordi- 
nary municipal expenses, are not intended to have the qualities of com- 
mercial paper, but are instruments authorized for convenient use in con- 
ducting the current and ordinary business of the corporation and as a 
means of anticipating its ordinary revenue. It would overwhelm munici- 
palities with ruin to hold that such warrants or orders have the qualities 
of negotiable paper, especially that quality whch protects an innocent 
holder for value from defenses of which he has no notice, actual or con- 
structive. All holders of such warrants or orders, even when payable 
to order or bearer, stand in the shoes of the payee, and their rights and 
remedies are often essentially different from those of the holders of au- 
thorized negotiable municipal bonds. Such is the sound doctrine, and 
such is the doctrine of the authorites without exception.” 


See to the same effect Hornblower v. City of Pierre, 8 Cir., 241 F. 450, 
also cited in the same excerpt. 

Defendant relies on Mt. Vernon National Bank v. Canby State Bank, 
129 Or. 36, 276 P. 262, 263, 63 A. L. R. 1133, in support of its contention 
that the instruments here involved are checks within the meaning of the 
Negotiable Instruments Law of this state. In that case an action was 
brought to recover the amount due on an instrument therein referred to 
as a draft. That instrument was in words and figures substantially 
as follows: 


“W.S. Hurst & Co. No. 141 
Wholesale Produce 
“Portland, Oregon, Apr. 28, 1926 


At Sight 
Pay to the Order of E. P. Nelson 
Thirteen Hundred and no/100 $1300.00 
to apply on car Burbank potatoes Dollars 


Car No. FSE 40648 
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Value received and Charge the W.S. Hurst & Co. 
Same to Account of By W. S. Hurst 
To W. S. Hurst & Co. 
507 Panama Bldg. 
Portland, Oregon 
Payable Canby State Bank 
Canby, Oregon” 
In holding that this instrument had all the “essential elements of a 


check”, the court said: 


“The motion for nonsuit presents the question: Is there any evidence 
tending to show an acceptance of this draft by the Canby State Bank? 
The instrument in question purports to be a draft drawn by W. S. Hurst 
& Co. upon itself, payable at Canby State Bank. Although in form a 
draft, it has all the essential elements of a check. Section 7977, Or. L., 
thus defines a check: 


“*A check is a bill of exchange drawn on a bank payable on demand.’ 


“When the drawer made this check payable at the Canby State Bank, 
it was equivalent to an order on that bank to pay the same and charge 
to its account. Section 7879, Or. L. [Now § 69-618, O. C. L. A.]; Mad- 
dock v. McDonald, 111 Or. 448, 227 P. 463. It is idle for the defendant 
bank to contend that it retained this draft, in order to present it to 
W. S. Hurst & Co. for acceptance. The drawer had already given an 
order on the defendant to pay this bill at sight or on demand.” 


We can see little, if any, similarity between the instrument involved 
in the case just referred to and those which form the basis of this action. © 
It is true that such instrument, like the ones with which we are here 
concerned, contains a statement that it is payable at a certain bank; 
otherwise, it differs very materially in form and wording. Nothing said 
in the Mt. Vernon National Bank case assists us appreciably in the solu- 
tion of the problems which are here presented. 

Each of the instruments involved in the case at bar purports to be a 
command or order issued by the board of directors of School District 47 
Joint, Columbia County, Oregon, to the clerk of that district. §§ 111- 
1611 and 111-1081, O. C. L. A. The form of such command or order, as 
stated in each instrument, is that “The Clerk of School District No. 47 
Jt., Columbia County, Oregon, will pay to the order of” a designated 
payee a sum certain “out of any money belonging to said district not 
otherwise appropriated”. None of these instruments contain “an un- 
conditional order in writing” requiring any person to pay on demand a 
certain sum in money. 

District school boards in this state do not have either express or im- 
plied authority to issue checks, nor do they have authority to issue ne- 
gotiable instruments without first being authorized to do so by a ma- 
jority of the legal voters of their districts. They do have, as we have 
pointed out, authority to issue warrants drawn upon the respective 
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clerks of the school districts. We think that the instruments here in- 
volved are warrants purportedly drawn by the board of directors upon 
the clerk of the district and payable at the bank designated on such 
warrants. They are not checks, and they are non-negotiable. 

We do not believe that the character of these instruments can be 
changed from nonnegotiable to negotiable instruments, or from war- 
rants to checks by the “practical interpretation of the terms” thereof 
by the parties dealing with them. We are not here concerned with pri- 
vate dealings but with matters affecting the public. A school district is 
an agency of the state. It derives all its powers from statute, including 
the manner in which its funds can be disbursed. In Common School 
Dist. No. 61 v. Twin Falls Bank & Trust Co., 50 Idaho 711, 4 P. 2d 342, 
343, it is said: “The rule of law is well established that any acts of negli- 
gence, misconduct, mistake, or omissions on the part of such officers 
[of school districts] in the performance of their functions and duties in 
that respect [in a public and governmental capacity] cannot estop the 
school district from maintaining an action to recover back money wrong- 
fully taken, and the doctrine is also well-settled that no laches can be 
imputed to a municipal corporation, acting, a8 it is in this case, in a 
public and government capacity.” 

Section 40-1009, O. C. L. A., on which defendent relies in support of 
its contention that it is not liable on those instruments paid by it, to 
which no objection to their payment was made by the school district 
within 30 days after receipt of the canceled instruments, reads in part 
as follows: “No bank or trust company which has paid and charged to 
the account of a depositor a forged or raised check issued in the name 
of such depositor, shall be liable to such depositor for the amount paid 
thereon, unless within thirty days after the return to said depositor of 
the voucher representing such payment, said depositor shall notify the 
bank or trust company that the check so paid is forged or raised; pro- 
vided, however, that if the depositor fails to call at the bank for the 
purpose of securing the return of said voucher within three months from 
the date on which such check is paid, then the bank shall be under no 
further liability on account of such payment... .” 


The foregoing section was § 119 of Chapter 207, General Laws of 
Oregon, 1925, and at the time of such enactment the word “check” had 
a well-defined meaning. Negotiable Instruments Act, General Laws of 
Oregon, 1899, pp. 18 to 44, inc. 

The provisions of § 40-1009 have no application to the facts as dis- 
closed by the record. The instruments in the instant case are not checks, 
but purported warrants, and are nonnegotiable. 

It is our opinion that the Circuit Court did not err in denying de- 
fendant’s motions for a judgment of involuntary nonsuit and for a di- 
rected verdict in its favor. Nor did it err in directing a verdict for plain- 
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tiff for the full amount therein specified. The conclusion which we have 
reached renders it unnecessary to discuss many other interesting ques- 
tions presented by the litigants. 


The judgment appealed from is affirmed. 


——————————EEE 


Negligence of Attorney Not Imputed to Bank 


Federal Land Bank of New Orleans v. Henderson, Black & Merrill Co., 
Supreme Court of Alabama, 42 So. Rep. (2d) 829 


Where borrower from federal land bank was entirely free to 
choose from the list submitted to him by the bank any attorney 
whose name appeared thereon to prepare his abstract of title, it was 
held that the attorney chosen was not an agent of the bank. Any 
negligence of the attorney which might appear in this case cannot 
be attributed to the bank so as to prevent subrogation of bank 
which was entirely ignorant of intervening lien which was over- 
looked by the attorney. 


Calvin Poole and W. J. Williamson, of Greenville, for appellant. 
Sentell & Sentell, of Luverne, for appellees. 


LAWSON, J.—The appeal is from a final decree of the circuit court 
of Crenshaw County, in equity. The bill was filed by the appellant, 
The Federal Land Bank of New Orleans, against Henderson, Black and 
Merrill Company, a corporation, and Jim Raiborn. By amendment 
R. T. Hughes was made a party respondent. The complainant, The 
Federal Land Bank of New Orleans, will be hereinafter referred to as 
the Bank and the respondent, Henderson, Black and Merrill Company, 
will be referred to as the Henderson Company. 


On January 10, 1925, the respondent Jim Raiborn bought forty-five 
acres of land in Crenshaw County, the subject matter of this suit, from 
the respondent R. T. Hughes, and executed a purchase-money mortgage 
thereon for approximately $1,600. The mortgage was duly recorded on 
January 13, 1925. 

On October 19, 1926, respondent Jim Raiborn made application to 
the Bank through the Pike County National Farm Loan Association for 
a loan of $2,000, offering as security the same forty-five acres of land. 
In the said application it was recited that the purpose of the loan was 
to pay a balance of $1,334 on the Hughes mortgage and to build a barn 
and fence on the land. The application did not show any mortgage 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 127. 
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against the land except the Hughes mortgage, that is, the purchase- 
money mortgage. Applicant agreed to furnish, at his expense, an ab- 
stract or certificate of title, acceptable in form to the Bank, which would 
show a perfect title in him and that the mortgage given to secure the 
loan would be a first mortgage on the property. 

On October 30, 1926, the Bank received from the Pike County Na- 
tional Farm Loan Association the application for loan made by the re- 
spondent Jim Raiborn on October 19, 1926. It appears from a certifi- 
cate executed by George M. Grant, Secretary-Treasurer of the Pike 
County National Farm Loan Association, that the board of directors of 
said association recommended to the Bank that a loan not exceeding 
$1,300 be made to the respondent Jim Raiborn. 
~ On November 1, 1926, the day after the aforementioned application 
and recommendation reached the Bank, the respondent Jim Raiborn 
executed a mortgage on the same forty-five acres of land to the Hender- 
son Company to secure a note in the sum of $575 due January 1, 1927. 


On January 17, 1927, the executive committee of the Bank approved 
the application of the respondent Jim Raiborn for a loan of $900. Rai- 
born was notified on January 21, 1927, that a loan of $900 had been 
approved and that the Bank would proceed further upon receipt of ab- 
stract of title. Raiborn was furnished with a list of attorneys approved 
by the Bank and was instructed to select from that list an attorney to 


prepare his abstract title. 

On January 26, 1927, the mortgage executed by Raiborn to the 
Henderson Company on November 1, 1926, was recorded. 

At the request of Raiborn, an abstract of title was prepared by Hon. 
George M. Grant, who was at the time a practicing attorney of Troy, 
Alabama, and who was on the list of attorneys approved by the Bank. 

Mr. Grant, as before indicated, was the Secretary-Treasurer of the 
Pike County National Farm Loan Association. On February 21, 1927, 
Mr. Grant, as attorney for Raiborn, the borrower, executed the cus- 
tomary abstractor’s certificate, which in effect stated that the abstract 
properly enumerated and set forth all recorded instruments affecting the 
title to the land here involved. The abstract did not show the mortgage 
to the Henderson Company executed on November 1, 1926, and re- 
corded January 26, 1927. The abstract prepared by Mr. Grant was re- 
ceived by the Bank on February 24, 1927. Thereafter, the Bank had 
prepared a note for $900 and a mortgage in that amount covering the 
land involved here, which were sent to Mr. Grant to be executed, re- 
corded, and returned to the Bank. 


Jim Raiborn signed a note in the sum of $900, bearing date of March 
1, 1927. Raiborn and his wife appear to have signed the mortgage on 
March 1, 1927, although their acknowledgments are dated March 
11, 1927. 
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The mortgage bears the following endorsement: 


“In consideration of the Federal Land Bank of New Orleans making 
the grantor in the mortgage the loan hereby secured, the Pike County 
National Farm Loan Association of Troy, Alabama, as provided by 
§ Eleven of the Federal Farm Loan Act, does hereby endorse and be- 
come liable for the indebtedness secured by this mortgage; the Grantor 
therein being a shareholder in said Association. 

“In Witness whereof the said Pike County, National Farm Loan 
Association of Troy, Alabama, has caused this endorsement to be exe- 
cuted for it and in its name by its president, attested by its secretary. 


“The Pike County National Farm Loan Association, of Troy, 


Alabama, 
“By G. F. Youngblood 
“Attest. As its President. 
“George M. Grant, as 
“Secretary-Treasurer.” 
The mortgage to the Bank was filed for record on March 15, 1927. 


On March 19, 1927, Mr. Grant, as attorney for Jim Raiborn, exe- 
cuted what is termed a lien certificate which, among other things, stated 
that the mortgage had been recorded “and will constitute a valid first 
lien on the property therein described when the liens listed in the above 
lien certificate have been paid and cancelled of record.” The mortgage 
of Raiborn to Hughes, under date of January 10, 1925, that is, the pur- 
chase-money mortgage, was listed, but not the mortgage to the Hender- 
son Company executed on November 1, 1926, and recorded January 
26, 1927. 

The note, mortgage, and lien certificate were forwarded by Mr. Grant 
to the Bank. Thereafter, on March 23, 1927, the Bank issued its check 
in the sum of $822.24, payable to the order of Jim Raiborn, Robert T. 
Hughes, George M. Grant, Attorney, and George M. Grant, Secretary- 
Treasurer. This check was mailed by the Bank to Mr. Grant, in that 
it was his duty as Secretary-Treasurer of the Pike County National 
Farm Loan Association to handle the disbursement of the proceeds of 
the loan. The difference between the amount of the loan, $900, and the 
amount of the check seems to be attributable to certain deductions inci- 
dent to the making of such loans. 

It does not appear exactly when Mr. Grant received the check or 
when the proceeds thereof were disbursed. But it does appear that all 
of the payees endorsed the check and that respondent R. T. Hughes 
received all the proceeds thereof except $25 paid to Mr. Grant as attor- 
ney for Raiborn, $5 paid to the Pike County National Farm Loan Asso- 
ciation, $5 for recording the mortgage, and an unspecified sum used to pay 
taxes on the mortgaged property. Raiborn received no part of the pro- 
ceeds of the check. 

Thereafter, on April 19, 1927, respondent R. T. Hughes took an- 
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other mortgage from respondent Jim Raiborn on the same land in the 
amount of $550. This mortgage was recorded on May 9, 1927. 

On May 7, 1927, two days before the mortgage last above referred to 
was recorded, respondent R. T. Hughes cancelled of record the mort- 
gage executed to him on January 10, 1925, by the respondent Jim 
Raiborn. 

On June 11, 1927, Mr. Grant as “examining attorney for the bor- 
rower,” executed an instrument termed an “attorney’s final certificate,” 
which showed that the mortgage from Raiborn to Hughes under date of 
January 10, 1925, had been “satisfied and discharged of record” and 
“that the title to said lands is good and valid in fee simple in said Jim 
Raiborn subject only to mortgage of The Federal Land Bank of New 
Orleans, on the property which is described in the abstract to which my 
first certificate has been attached, and I further certify that from a 
personal inspection of the records I find where no mortgage or lien or en- 
cumbrances of any nature or character whatsoever have been inscribed 
against said property between the date of the execution of said deed of 
trust, or mortgage, and the recordation of same.” This certificate was 
received by the Bank on June 16, 1927. 

It clearly appears from the foregoing that Mr. Grant, in drawing 
up the abstract of title and in executing the several certificates, over- 
looked the mortgage from Raiborn to the Henderson Company under 


date of November 1, 1926, which was on record prior to the time the 
abstract was certified and the other certificates executed. 


_ On April 22, 1932, the respondent Hughes transferred to the re- 
spondent Henderson Company the mortgage made to Hughes by Rai- 
born on April 19, 1927. This mortgage was foreclosed on May 2, 1936. 
The Henderson Company purchased the land at the foreclosure sale 
and went into possession. 

The bill as amended sought to have the Bank subrogated to the 
rights of the respondent Hughes in the original purchase-money mort- 
gage made by Raiborn to Hughes, that is, the mortgage under date of 
January 10, 1925. The bill also sought an adjustment of the equities 
between the Bank and the Henderson Company and to have the Bank's 
mortgage of March 1, 1927, foreclosed. Complainant offered to do equity 
in all respects. 

The trial court denied relief to complainant and dismissed its bill. 
From that decree the complainant has appealed to this court. 

Generally speaking, one advancing money to discharge a prior lien 
on property and taking new mortgage as security is entitled to subroga- 
tion to the prior lien, as against the holder of an intervening lien of which 
he was ignorant. He is not a volunteer or stranger, merely paying off 
the debt of another in the sense that he is not entitled to subrogation. 
| First Avenue Coal & Lumber Co. v. King et al., 193 Ala. 438, 69 So. 
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549; Shields et al. v. Pepper, 218 Ala. 379, 118 So. 549; Woodruff v. Sat- 
terfield et al., 199 Ala. 477, 74 So. 948; Hope of Alabama Lodge of Odd 
Fellows v. Chambless, 212 Ala. 444, 103 So. 54; Shaddix et al. v. National 
Surety Co., 221 Ala. 268, 128 So. 220. To like effect see Scott v. Land, 
Mortgage, Investment & Agency Co., 127 Ala. 161, 28 So. 709; Faulk 
et al. v. Calloway, 123 Ala. 325, 26 So. 504. 


In Groom et al. v. Federal Land Bank of New Orleans et al., 240 Ala. 
335, 199 So. 237, we enumerated certain requisites necessary to the re- 
lief here sought. Those requisites are: (1) The loan or advancement 
must have been made and used to pay off the debt secured by the prior 
lien and it is the lender's duty to see that the money is so applied, for 
the right of subrogation does not arise when the money advanced is to 
be applied at the discretion of the debtor; (2) the parties must contem- 
plate that the lender will have security of equal dignity with the lien 
discharged by the payment; (3) the whole debt must be paid before 
subrogation can be enforced, that is, pro tanto sugrogation is not recog- 
nized; (4) the lender at the time of the loan must be ignorant of the 
intervening lien or encumbrance and such ignorance must not be the 
consequence of culpable negligence; (5) the intervening lienor must not 
be burdened or embarrassed. 

The evidence in this case, in our opinion, clearly shows that the Bank 
made the loan to the respondent Raiborn for the purpose of enabling him 
to pay off the debt which he owed to Hughes in the amount of the loan, 
less the usual charges and expenses incident to the making of such loans. 
We do not think the mere fact that the amount of the loan made to Rai- 
born was in excess of the amount of money received by Hughes deprives 
the Bank of the right of subrogation as to the amount received by 
Hughes, since it appears that the portion of the loan which Hughes did 
not receive was used for the purpose of paying charges, expenses, attor- 
ney’s fees and taxes on the land. See Federal Land Bank of Louisville 
v. Lightfoot et al., 261 Ky. 463, 88 S. W. 2d 21. The evidence shows 
that no part of the proceeds of the check issued by the Bank was paid 
to Raiborn. He had no discretion as to the manner in which the pro- 
ceeds of the check were to be disbursed. 

We are also of the opinion that the evidence shows that it was the 
intention of the parties to the loan that the Bank should have a first 
mortgage on the forty-five acres of land here involved; that is, that the 
lien of Hughes against the property created by the mortgage to him un- 
der date of January 10, 1925, should be discharged. The Bank could only 
take first mortgages. True, the amount of the loan made by the Bank 
was not sufficient to pay the entire debt owed to Hughes, but we think 
the evidence, as it relates to events subsequently occurring, namely, the 
taking by Hughes of the mortgage of April 19, 1927, and the subsequent 
satisfaction by Hughes of the mortgage of January 10, 1925, clearly indi- 





THE BANKING LAW JOURNAL 221 


cates that it was the intention of the Bank, Raiborn, and Hughes that 
the mortgage made by Raiborn to the Bank should create a lien of equal 
dignity with that of the purchase-money mortgage. 

We come now to consider the question as to whether or not the 
Bank is to be deprived of the right of subrogation because of the fact 
that its loan was not in an amount sufficient to pay the entire debt owed 
by Raiborn to Hughes. As shown above, pro tanto subrogation is not 
permitted. Groom et al. v. Federal Land Bank of New Orleans et al., 
supra; Atherton v. Tesch, 202 Ala. 448, 80 So. 832. The reason for the 
rule is that, so long as the party whose rights are claimed for use in pro- 
tecting the party who would invoke the doctrine remains unsatisfied, 
though in part only, there will be no interference with his rights or se- 
curities which might, even by bare possibility, prejudice or embarrass 
him in the collection of his clam. 

In Cornith State Bank v. First Nat. Bank of Florence, 217 Ala. 632, 
117 So. 216, we held in effect that where the reason for the rule does not 
exist, then subrogation will not be denied merely because the whole debt 
was not paid by the loan made by the party seeking subrogation. In 
other words, if it appears that subrogation can in no event prejudice, 
embarrass, or interfere with the rights or securities of the party whose 
rights are claimed for use in protecting the party who would invoke the 
doctrine, then the rule that the entire debt must be paid has no field 
of operation. 

In Shaddix et al v. National Surety Co. [221 Ala. 268, 128 So. 223], 
supra, the surety on a tax collector’s bond paid a portion of the shortage 
of its principal’s accounts. We held that the surety was entitled to be 
subrogated to the lien of the State and County on the tax collector’s 
property, as the entire debt had been paid by contributions from other 
sources and said that “when only a part of the debt has been thus paid 
the right of subrogation exists if the principal has paid the remainder.” 
So, if Raiborn had actually paid to Hughes in cash the difference be- 
tween the amount received by Hughes from the loan made by the Bank 
and the amount of the loan, then the holding in the Shaddix case, supra, 
would clearly apply here. But instead of paying cash, Raiborn executed 
to Hughes a mortgage secured by the same property in an amount prac- 
tically equal to the difference between the amount of his original debt 
to Hughes and the amount which Hughes received from the loan to 
Raiborn by the Bank. This mortgage was subordinate to that of the 
Bank. We are clear to the conclusion that the evidence in this case sup- 
ports no inference other than that in taking this subsequent mortgage 
from Raiborn and in cancelling the mortgage of January 10, 1925, Hughes 
intended that the original debt be treated as having been completely 
discharged. We hold, therefore, that Hughes has no further rights or 
interest in the mortgage of January 10, 1925, and that, therefore, to per- 
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mit the Bank to be subrogated to his rights in that mortgage lien would 
in no wise embarrass or prejudice Hughes and that, therefore, the rule 
that pro tanto subrogation is not allowed has no application to this case. 

Appellees insist that the trial court correctly denied subrogation in 
this case because the evidence shows that the Bank, although ignorant 
of the existence of the intervening lien of the Henderson Company (the 
mortgage under date of November 1, 1926, which was recorded on Janu- 
ary 26, 1927), was guilty of culpable negligence in not determining the 
existence of such mortgage. The rule here applicable is stated in Whit- 
son et al. v. Metropolitan Life Ins. Co., 225 Ala. 262, at page 266, 142 
So. 564, at page 567, to be as follows: “The rule established by the weight 
of authorities, however, is that one who advances money to discharge 
a prior incumbrance at the instance of the mortgagor need not exercise 
the highest degree of care to discover an intervening incumbrance of the 
title, and mere constructive notice, imputed from the existence of 
recordation, is not sufficient to preclude him from invoking the doctrine 
of equitable subrogation in the absence of culpable negligence. He must, 
however, be ignorant of such intervening incumbrances or right, and can- 
not shut his eyes and ignore facts brought to his knowledge, reasonably 
sufficient to invite diligent inquiry, which, if followed, would result in 
actual knowledge. (Cases cited) .” 


It is clear that the Bank was entirely ignorant of the existence of the 
intervening lien. So, the question remains as to whether or not the 
ignorance of the Bank as to the existence of the intervening lien is shown 
by the evidence to have resulted from culpable negligence. 

In so contending, if we correctly understand the brief filed by their 
counsel, the appellees contend that such negligence does appear in that 
although the mortgage was on record at the time the abstractor’s certifi- 
cate was made, it was not included in the abstract and that the abstrac- 
tor was the agent of the Bank. We have given careful consideration to 
the evidence as it relates to the agency of the abstractor and we are clear 
to the conclusion that he was the agent of Jim Raiborn and not of the 
Bank. True, he was the Secretary-Treasurer of the Pike County Na- 
tional Farm Loan Association, but this relationship in and of itself did 
not make him an agent of the Bank. Gantt v. Gunter et al., 225 Ala. 
679, 145 So. 146; Hinds et al. v. Federal Land Bank of New Orleans, 235 
Ala. 360, 179 So. 194. In the cases just cited the relationship of the 
National Farm Loan Associations and their officers to the Federal Land 
Banks is clearly shown. Nor does the fact that the abstractor’s name 
appeared on the list of attorneys approved by the Bank make him an 
agent of the Bank. We think the evidence shows that the borrower, 
Jim Raiborn, was entirely free to choose from the list submitted to him 
by the Bank any attorney whose name appeared thereon to prepare his 
abstract of title. Mr. Grant was his choice and all certificates made by 
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Mr. Grant relative to the existing liens against the property here in- 
volved were made as attorney for Mr. Raiborn. Any negligence of the 
abstractor which might appear in this case cannot be attributed to 
the Bank. 

At the time Raiborn executed the mortgage to the Bank, the mort- 
gage of the Henderson Company was in fact a second mortgage, although 
it did not so appear in the mortgage. The lien of the Henderson Com- 
pany was subordinate to that of Hughes and, consequently, we cannot 
see how the Henderson Company, the intervening lienor, can be bur- 
dened, embarrassed, or prejudiced by permitting subrogation as sought 
by the Bank in this case. 

The appellees further insist that subrogation was properly denied in 
this case for the reason that the evidence shows the Bank relied upon 
other security than its mortgage. In this contention appellees rely upon 
the following statement contained in the opinion of this court in the 
case of Shaddix et al. v. National Surety Co., 221 Ala. 268, 128 So. 220: 
“There is authority for the conclusion, that if the lender relies upon 
other security, he is presumed not to expect or to be entitled to subroga- 
tion. 37 Cyc. 470.” True, the Pike County National Farm Loan Asso- 
ciation endorsed the mortgage of Raiborn to the Bank and became liable 
for the indebtedness secured by the mortgage. This, it appears, is the 
usual procedure followed in all loans made by the Federal Land Bank. 
We do not think the statement above quoted from Shaddix et al. v. 
National Surety Co., supra, has application here. That statement must 
be construed in the light of the facts of that particular case and should 
not be understood as holding that the mere fact that the lender takes 
* security other than what purports to be a first mortgage on the land 
will deprive him of the right to be subrogated to the lien discharged by 
the proceeds of the loan which the mortgage secures. Counsel for ap- 
pellees also cite 50 American Jurisprudence, p. 688, Subrogation, § 10. 
The only two cases there noted in support of the statement that the 
right of subrogation does not exist where the one claiming subrogation 
relies on other security are Shaddix et al. v. National Surety Co., supra, 
and Buskirk v. State Planters Bank & Trust Co., 113 W. Va. 764, 169 
S. E. 738. The facts of the case last mentioned are entirely different 
from those of the instant case. 

The testimony in this case was not taken ore tenus before the trial 
judge; therefore, the decree is not supported by a presumption of verity. 
Under such circumstances it is our duty to consider the evidence de 
novo. Box v. Box, 243 Ala. 437, 10 So. 2d 478; Howell v. City of Dothan, 
234 Ala. 158, 174 So. 624; Fannin v. Trotter, 215 Ala. 17, 109 So. 102. 

We have given careful and studied consideration to the evidence in 
this case and are constrained to the conclusion that under the evidence 
the Bank was entitled to subrogation as prayed for. 
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In enforcing the right of subrogation, the purpose always is to make 
the application of equitable principles to the particular facts and to ef- 
fectuate the administration of natural justice between all parties con- 
cerned. That is the real doctrine of subrogation. One will not be per- 
mitted to secure an advantage to the prejudice of another; nor will his 
rights be diminished in any degree to further the interest of such other. 


In arriving at this conclusion, we have considered all the evidence. 
Appellees have insisted that we could only review the evidence taken 
prior to September 30, 1939, in that the cause was submitted for final 
decree at that time and that since that submission was not set aside, 
evidence taken thereafter and subsequently noted could not be 
considered. 


It is true that we have held that where a cause has been submitted 
for final decree on pleadings and proof as noted by the register, it is 
error to permit an amendment to the note of testimony without first 
setting the submission aside. Darling et al. v. Hanlon, 197 Ala. 455, 73 
So. 20; Ex parte State ex rel. Brittain et al., 237 Ala. 154, 186 So. 148. 
However, we do not think that rule has application to the instant case. 
In the cases above cited it appears that the amendment to the note of 
testimony was made without notice to the opposing party and certainly 
there was nothing in those cases to indicate that the opposing party had 
waived the setting aside of the submission. 

Conceding without deciding that the cause was properly submitted 
for final decree on September 30, 1939, we are of the opinion that re- 
spondents, appellees here, in effect consented to have the trial court con- 
sider testimony taken subsequent to that time without setting the al- 
leged submission aside. Counsel for respondents were served with a 
copy of the amended bill, which was filed after the date of the alleged 
submission, and they forthwith interposed their answers. Thereafter 
counsel for the respondents entered into written agreements with counsel 
for complainant relative to the taking of additional testimony. True, 
after entering into such agreements the respondents did interpose ob- 
jection to the consideration of such additional testimony, but this ob- 
jection came too late. We think that in agreeing to the taking of the ad- 
ditional testimony they tacitly agreed that such testimony should be 
considered by the trial court in rendering its final decree. 


The note of testimony, or note of submission, filed by complainant 
on May 27, 194°, was in compliance with Equity Rule 57, as amended. 
1947 Cum. Pocket Part, Title 7, Appendix, Code 1940; Home Ins. Co. v. 
Shriner, 235 Ala. 65, 177 So. 897. 

The decree of the trial court is reversed and the cause is remanded 
for further proceedings in accordance with this opinion. 

Reversed and remanded. 


BROWN, FOSTER and STAKELY, JJ., concur. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Payment of Costs of Administration 


Sheen Estate, Pennsylvania Orphans’ Court, 65 Montgomery County Law 
Reporter 306 


Testator directed his trustees to control and manage the trust “to 
keep the principal invested in accordance with the powers herein 
granted, to collect the income from the said fund, and after first paying 
out of the gross income all proper expenses of administration of the 
trust and carrying charges to apply or distribute the principal and 
the net income as follows.” Since testator directed the deduction of 
expenses of administration of “the trust,” and since the will was drawn 
by one who knew the law on the subject, the court concluded that 
testator referred only to trust administration expenses being payable 
from income, but that expenses of administration of the entire estate 
are payable from principal as the law states them to be. The court 
found no expression of intention that general estate administration 
expenses be payable from trust income. 


“Advancements” to Remaindermen; Surcharge of Trustees 


Buder v. Fiske; Estate of Franz, U. S. Court of Appeals, Eighth Circuit 
No. 13,595 


Funds “advanced” to trust remaindermen prior to the death of the 
life tenant, on the direction of the life tenant, were gifts to the remain- 
dermen out of the personal estate of the life tenant, their mother, and 
were not considered by the life tenant to be debts owing by the re- 
maindermen. Therefore, the trustees of the estate were to be surcharged 
in the amount of these “advances” with which they credited their 
accounts. Since the trust remaindermen are also residuary legatees 
under the will of the life tenant, their mother, the payment by the 
trustees of their surcharged amounts might result in double payment 
to the remaindermen, that is, by the trustees in the action in which 
they were surcharged with respect to the estate of the settlor of the 
trust and again out of the estate of the life tenant. To avoid such 
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double payment, the court modified its original opinion to provide for 
assignments of their interests in the life tenant’s estate by the remain- 
dermen to the trustees with respect to the amounts of the “advance- 
ments” with which the trustees were surcharged. 


Accumulation of Income 


In re Continental Bank & Trust Co., N. Y. Supreme Court, 122 N. Y. L. J. 1377 


The provision in a trust indenture for the accumulation of income 
during the minority of the trust beneficiary and its addition to principal 
is invalid. Consequently, the moneys accumulated during the minority 
of the infant beneficiary shall be paid to him when he attains the age 
of twenty-one years, and if he dies before that time, the accumulation 
shall be deemed part of the beneficiary’s estate. 


Exoneration of Trustee for Payments of Trust Principal 


Netter Estate, Pennsylvania Orphans’ Court, 68 District and County Reports 
309 

In a testamentary trust, testator gave his trustees authority “to 
pay from the principal of my estate unto my (wife) such further 
amounts as may be necessary for her maintenance and support,” and 
further provided that any amounts paid to his wife from principal for 
maintenance and support “shall not be questioned by any of the persons 
herein named as legatees and my said trustees are not to be held liable 
or chargeable for any amount so paid out of the principal of the said 
estate.” Consequently, the court found that the legatees of the trust 
cannot question whether the withdrawals from the trust principal were 
in fact made for the purpose of support and maintenance, or were 
used for that purpose. 


Death of Joint Administrator 


Duncan v. White, Oklahoma Supreme Court, No. 33,740 


Under the provisions of statute, when two persons have been 
appointed as administrators of an estate and one of such person dies, 
the remaining administrator must proceed to complete the adminis- 
tration. The county court is without authority to appoint as successor 
to the deceased administrator, upon petition of heirs of the estate. 
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Compensation of Special Administrator 


Wilson v. Askinas, Massachusetts Supreme Judicial Court 


The special administrator of an estate was a lawyer of experience, 
specializing in probate cases. He was authorized by the probate court 
to take charge of the real estate (worth over $54,000) , collect the rents 
and make the necessary repairs. There were six tenants in the building 
and the special administrator collected about $9,600 in rents and $725 
in dividends. He made repairs amounting to $470.50. During the winter 
months of 1947-48 he had much trouble with the real estate, and spent 
much time talking with the tenants and arranging for repairs. He ob- 
tained from the probate court advancements of $1,000 each for the 
widow and son. He conferred and examined the law with respect to a 
contemplated claim by the widow against the estate for $20,000. “He 
spent two hundred seventeen hours in work on the estate, besides other 
time of which he kept no record. He wrote ninety-two letters and drew 
ninety-one checks. His service as special administrator occupied more 
than eight months. After full consideration of the circumstances, the 
court determined that a charge of $2,000 would be just and reasonable 
as compensation to the special administrator. 


Trustee’s Commissions 


Continental Bank & Trust Co., New York Supreme Court, 122 N. Y. 
L. J. 1376 

Settlor’s original trust indenture was made between settlor and 
a trustee which later merged with the present trustee, and provided for 
rates of commission which are below the statutory rates now in existence. 
Because of the liquidation of the present trustee, the latter petitioned 
for an order for a successor trustee but claimed that no corporate 
trustee would accept a smaller amount than the statutory rate. C. P. A., 
Section 1548, subdivision 11, provides that “Where the trust instrument 
creating the trust provides a specific compensation to a trustee, he is 
not entitled to any other allowance for his services.” However, both 
Section 20 of the Personal Property Law and Section 111 of the Real 
Property Law provide that when a last surviving trustee of an express 
trust dies, the trust vests in the Supreme Court which may appoint 
a successor trustee who shall be entitled to such compensation for his 
services as may be fixed by any court empowered to pass upon his final 
account not to exceed the rates allowed by law to executors and ad- 
ministrators. The court found that the circumstances presented here 
are akin to the death of a surviving trustee and will approve payment 
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of full statutory commissions to a corporate successor trustee based 
however on the entire trust and not based on each undivided share 
therein. 


Extraordinary Attorney’s Fee; Discretion of Probate Court 


Estate of Lundell, California District Court of Appeals, 95 Advance Cali- 
fornia Appellate Reports 399 


An attorney for decedent’s executors was awarded extraordinary 
attorney fees in the sum of $12,000 by the probate court for services 
rendered in connection with the settlement of life insurance claims which 
was effected in the sum of $100,000 on $150,000 worth of disputed claims. 
No lifigation was instigated to effect the settlement. The attorney gave 
no detailed statement, other than that “approximately one hundred 
hours of time was expended on this thing,” of exactly what extraordi- 
nary services were rendered and testified that negotiations were carried 
on. Furthermore, it is not stated whether such negotiations were with 
the insurers’ attorneys or whether they were merely the usual negotia- 
tions which normally take place between a claimant and a claim agent 
or claim department. The nonenlightening condition of the record as 


showing any basis for the court’s order was further made manifest by the 
fact that the attorney disclosed matters to the trial court off the record. 
Under the circumstances, the probate court awarded an extraordinary fee 
of $12,000, at the rate of $120 per hour in addition to regular statutory 
fees, for services not involving any litigation and for negotiation only. 
Such a fee, under the meagre record presented shocks the conscience 
and must be deemed an abuse of discretion. 


Payment of Trust Corpus; “Casualty” Construed 


Pyne v. Pyne, Nebraska Supreme Court, No. 32,707 


Where a provision in decedent’s will conditionally empowered the 
trustee of his testamentary trust to dispose of real estate and expend 
the rest of the trust “in the event of sickness or other casualty” to 
either his daughter or her children, the word “casualty” does not em- 
brace that which may be anticipated, foreseen, or expected in the 
ordinary course of events. In the construction of a will the generally 
accepted literal, natural and grammatical meaning will be attached to 
the words used and the word “casualty” embraces only those things 
which are a departure from what may be regarded as foreseen or 
forseeable contingencies. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Capacity as Foreign Executors to Sue 


Estate of Kruskal v. United States, U. S. Court of Appeals, Second Circuit, 
No. 105, Docket No. 21481 

Decedent’s executors brought suit in a New York district court for 
a refund of an alleged overpayment of estate taxes. Decedent had died 
a resident of Connecticut and the executors’ letters testamentary were 
issued in that state, although they were residents of the New York 
district in which suit was brought. The government moved to dismiss the 
suit on the grounds that venue would lie only in the District Court for 
the District of Connecticut, and that capacity to sue depended on 
New York law, which did not permit foreign executors to sue in the 
courts of that state in a representative capacity. In upholding the right 
of the executors to sue, the court asserted that residence of the individual 


plaintiffs rather than the situs of their estate controls questions of 
federal jurisdiction. Since the suit by the executors was brought in their 
individual capacities, it was not necessary to secure ancillary appoint- 
ment of the executors. 


Estate Tax—lIncidents of Ownership in Insurance 


National Metropolitan Bank (Kelly Estate) v. United States, U. S. Court 
of Claims, No. 48708 

Decedent’s son caused policies of life insurance to be taken out on 
decedent, paying the premiums thereon. The son was named as bene- 
ficiary, and it was intended that he should be the owner of the policies. 
However, in order to avoid complications which might cause him to lose 
the sale, the company agent had decedent sign the application form in 
blank. The agent filled in the form later, providing that the incidents 
of ownership should vest in decedent. The son kept the policies in his 
possession until he entered military service, when he delivered them to 
decedent for safekeeping. She placed them in her safe deposit box in an 
envelope marked as the property of the son. It is held that decedent did 
not possess any incidents of ownership in the insurance within the mean- 
ing of the statute, and that the insurance is not taxable as a part of her 
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estate. The court here went behind the form of the matter to get at the 
substance, which it felt should be controlling as far as imposition of the 
tax is concerned. 


Estate Tax on Annuity 


Estate of S. C. Haggett v. Commissioner, U. S. Tax Court, 13 T. C. No. 137 


Respondent, in determining the deficiency in estate tax, included in 
decedent’s gross estate one half the commuted value, $24,901.72, of a 
certain annunity contract, as a transfer during decedent’s life, and the 
remaining one half as property previously taxed. Petitioner contends 
that, with respect to the annuity contract, the decedent made no taxable 
transfer. It was held that respondent erred in including any part of the 
commuted value of the annuity contract as a taxable transfer by the 
decedent. No amount with respect to the annuity contract is therefore 
to be treated as property previously taxed. 


Insurance Trusts—Power to Change Enjoyment 


Godfrey v. Collector of Internal Rev., U. S. District Court, Calif., No. 27659-G 


Decedent, who died in 1944, created trusts consisting of policies of 
’ jnsurance on his life. His wife and children were named as primary and 
contingent beneficiaries, respectively. All premiums were paid by 
decedent until he became disabled in 1937, after which the premiums 
were waived. The proceeds of insurance are includible in decedent’s 
estate, since he retained the right in conjunction with his wife to desig- 
nate who should possess or enjoy the policies, and, also as manager of 
the community, possessed incidents of ownership within the meaning 
of Code Sec. 811 (g), as amended by the 1942 Revenue Act. 


Transfer with Possession Retained 


Estate of Tuohy v. Commissioner, U. S. Tax Court, 14 T. C. No. 30 


Decedent, who died in 1944, was a beneficiary of insurance on the 
life of his mother, who predeceased him. Prior to her death, she had 
requested the insurance company, under an option provided in the 
policies, to hold the proceeds of insurance and pay interest thereon until 
decedent should reach the age of 35, when the principal should be 
distributed. If decedent should die before attaining such age, the pro- 
ceeds were payable for the benefit of his issue, or, in the absence of 
issue, for the benefit of a brother and his issue. It is held that decedent 
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and not his mother elected that the proceeds be paid pursuant to the 
optional provision in the policies, and that such election constituted a 
taxable transfer of property within the meaning of Code Sec. 811 (c). 


Estate Tax—Business Interest 


Estate of Britt v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket 
Nos. 16184, 20083 


In 1937, decedent caused a business which he operated to be incor- 
porated and had stock therein issued to himself and his three children. 
For 1941, the coporation leased its property to decedent and his children, 
who carried on the business as a joint venture, with decedent holding a 
40% interest therein. In December 1941, the corporation deeded to 
decedent, his wife, and children, a one-fifth interest each in the property, 
in return for a nominal consideration and subject to liabilities recited 
to be in an amount equal to the recited value of the property. The 
parties then carried on the business as a joint venture, in which each 
held a 20% interest. Decedent died in 1943. It is held that he retained 
a 40% interest in the business for estate tax purposes, where his wife did 
not make any bona fide agreement to be a partner or joint venturer, 
did not render any vital services, and did not exercise any control. The 
wife’s name is considered as appearing among the transferees solely to 
give color for tax purposes. 


Estate Tax: Certificates of Indebtedness 


Estate of J. W. Vose v. Commissioner, U. S. Tax Court, 14 T. C. No. 15 


Decedent in 1935 created an irrevocable trust, naming himself and 
two others as trustees. The trust instrument provided that income 
was payable to him for life, and gave him power, by deed or will, to 
appoint persons to receive income and principal after his death. It also 
provided for the execution and delivery by the trustees to the decedent 
at his request of so-called “certificates of indebtedness” payable to such 
persons as he should nominate. Certificates stated that trust was “in- 
debted” to holder in specified sum to be paid out of corpus upon its 
termination with “interest” at rate of six per cent per annum payable 
quarterly. Trust was to terminate upon the death of the survivor of 
decedent’s children and grandchildren then living. It was held that the 
value of corpus of trust at date of death of decedent was includible in 
his gross estate under provisions of section 811 (c), I.R.C. undiminished 
by the face value of so-called “certificates of indebtedness” issued prior 
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to decedent’s death. The certificates are not regarded as giving rise to 
a valid indebtedness on the part of the trust, but rather are regarded 
as furnishing decedent with an additional means for designating who 
shall possess or enjoy the trust property and income. 


Transfers Effective at Death 


Estate of James Gilbert v. Commissioner, U. S. Tax Court, 14 T. C. No. 42 


Decedent, by transfers made in December 1940 and January 1941 
conveyed to his wife 437 shares of stock in a corporation of which he was 
the sole stockholder. Incident to the transfers, agreements were ex- 
ecuted between decedent and his wife, and decedent, his wife and the 
corporation, containing provisions which gave the corporation the right 
to hypothecate any and all of its stock for corporate loans and a 30-day 
option to repurchase its shares at the same price and on the same terms 
as any bona fide offer received by its stockholders, and required de- 
cedent’s wife to will any stock which she might own or to which she 
might be entitled at death to the corporation. It was held that the 
transfers made by decedent to his wife were intended to take effect in 
possession or enjoyment at or after his death, and under the terms of 


the transfers decedent retained for a period which did not in fact end 
before his death the possession or enjoyment of the property transferred. 
Therefore, the 437 shares of stock are properly includible in decedent’s 
gross estate under the provisions of section 811 (c), of the Internal Rev- 
enue Code. 


Partnership Interest Assigned to Trust 


Lyman A. Stanton v. Commissioner, U. S. Tax Court, 14 T. C. No. 27 


A and B were members of a partnership established in 1943 to engage 
in the business of handling coarse flour on a brokerage basis and the 
purchase and sale of mill-feed. On January 4, 1944, each conveyed the 
whole of his partnership interest to himself as trustee under a declaration 
of trust in which a member of his immediate family was named as sole 
beneficiary. Immediately thereafter A and B, as trustees, together with 
the other partners, formed a new partnership which continued without 
interruption the operation of the business in the same manner and under 
the same name as the prior partnership. It was held that the income 
realized in 1944 from the partnership interests conveyed in trust is 
taxable to A and B rather than to the trusts and the beneficiaries named 
therein. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Tue Price LeveL 


CCORDING to a recent issue 

of the Monthly Review of the 
Bank of Nova Scotia, it is unlikely 
that the U. S. price level is fully 
adjusted to the emerging postwar 
conditions. This conclusion is ex- 
pressed notwithstanding the con- 
siderable readjustment that has 
already occurred. 


Evidence pointing to the likeli- 
hood of further adjustment is 
found in the development of food 
surpluses and mounting scale of 
farm price support operations. 
Also to be considered is the fact 
that accumulated demands for 
many capital goods and for durable 
consumer goods have been largely 
satisfied. In addition, the backlog 
of demand for housing has been 
reduced. 


On the one hand, it must be con- 
ceded that the costs of producing 
iron and steel, capital goods and 
such articles as automobiles, have 
increased very substantially. But, 
on the other hand, it must also be 
remembered that costs of pro- 
duction are not the only factors 
determining prices. Of consider- 
able importance are the ability and 
willingness of buyers to purchase 
goods. And now that much ac- 
cumulated demand has been satis- 
fied, these latter considerations are 
of great significance. 


Other possible adverse influences 
on the U. S. price structure are 


the continuing shortage of dollars 
and the gradual reduction in the 
outlay of ECA funds, which tend 
to limit the market for U. S. ex- 
ports. Furthermore, devaluation— 
which is itself a reflection of the 
dollar problem—improves the com- 
petitive position of European and 
other overseas exports in the U. S. 
market and, what may be more 
important, in other markets where 
U. S. and European goods are in 
competition. Thus far, it is true, 
the effect of devaluation has been 
to raise prices in the devaluing 
countries, rather than to lower 
them in the U. S. However, we 
cannot ignore the possibility that 
devaluation may gradually exert 
a significant downward pressure 
on the U. S. price level. 

These powerful adverse influ- 
ences on the price level are, how- 
ever, being counteracted by other 
forces. The farm price support 
program will continue to sustain 
farm prices, although it is apparent 
that continued accumulation of 
surpluses will postpone rather than 
remove the problem of readjust- 
ment. In addition, persistence of 
cheap money policies, assistance 
to housing construction, continuing 
large defense outlays, and in gen- 
eral the willingness of the Federal 
Government to run a considerable 
deficit, all tend to support demand 
and to sustain prices. To the 
aforementioned may be added the 
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large insurance repayments now 
being received by veterans. 

As the Review observes, employ- 
ment is still quite high, incomes 
have been well sustained, the 
liquid reserves of business and the 
public are large, and there still 
remain substantial accumulated 
needs for capital expansion and 
improvement in such fields as hous- 
ing, education, health, roads and 
public utilities. The current pic- 
ture, therefore, scarcely suggests 
any drastic decline in the price 
level. But, the Review concludes, 
“the weight of evidence appears to 
be on the side of a continued down- 
ward trend provided, of course, 
there is no great increase in defense 
outlays.” 


Bank Howipinc CoMPANIES 


The Federal Reserve Board has 
again asked Congress for authority 
to regulate bank holding compa- 
nies. Chairman McCabe of the 
Reserve Board states that legisla- 
tive enactment of such authority 
is “necessary and important.” 


Pending legislation would sub- 
ject all bank holding companies to 
Reserve Board regulation, empower 
the board to control the acquisition 
of banks by such firms, and would 
also require bank holding com- 
panies to divest themselves of non- 
banking interests. 


In the past, it may be noted, the 
Treasury has not supported such 
legislation. While not opposed to 


the “principle” of bank holding 
company legislation, it has called 
for exhaustive study of the matter. 
At the present writing, it appears 
doubtful whether efforts to pass 
the legislation will be successful. 
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Some THouGHts ON PENSION 
Funps 

Effect on Capital Markets—A 
report on “The Impact of Indus- 
trial Pensions on the Capital Mar- 
ket,” published by the Bankers 
Trust Company of New York, 
observes that additions to trusteed 
and insured pensions are estimated 
to have been at the rate of about 
$1.2 billion for 1949. It is believed 
that the rate of annual additions 
may rise to about $1.7 billion by 
the end of 1950 or by early 1951. 
This $500 million increase repre- 
sents the Bankers Trust Company 
tentative appraisal of the current 
trend in pension negotiations. The 
report concludes that the amounts 
made available for long-term in- 
vestments by new pension plans 
during the next year or two will 
be within the capacity of the capi- 
tal markets. 


Investment in Common Stocks— 
The Old Colony Trust Company 
of Boston, in a timely booklet, dis- 
cusses common stocks as a partial 
investment for pension trust funds. 
It states the fundamental reason 
for such limited equity investment: 
a better combined income and 
principal performance than can be 
obtained through an investment 
program restricted to fixed-income 
obligations. 


With respect to the controver- 
sial issue of price variation, the 
booklet notes that fluctuation in 
the market value of high-grade 
stocks presents no difficulty in well 
balanced pension funds. Well bal- 
anced funds include both stocks 
and bonds of short and longer term 
maturities. Need for forced selling 
of the equities should never arise 
since, in a properly constituted 





fund, normal payments under the 
pension plan can be met out of the 
trust’s investment income, plus 
the annual contributions to the 
fund. On the other hand, unusual 
payments can readily be financed 
through liquidation of short-term 
bonds, which normally experience 
only slight market fluctuation. It 
is also pointed out that the obli- 
gation of the employer to con- 
tribute is not affected, under Inter- 
nal Revenue Regulations, by 
“paper” gains and losses on invest- 
ments in the fund. 

Although it is only recently that 
the use of common stocks in pen- 
sion funds has gained widespread 
public attention, it may be noted 
that the Old Colony Trust Com- 
pany has used common stocks in 
pension trusts since the late 1930s 
and that, for the past three years, 
it has followed a policy of putting 
about 30 per cent in equities. This, 
of course, is where the trust in- 
strument allows full discretion. 

Value of Pension Payments De- 
pends on Increased Productivity— 
Roger F. Murray, vice-president 
of the Bankers Trust Company of 
New York, calls attention to the 
ever-important fact that those 
receiving or in line for pensions 
must be educated to the fact that 
sound public policies are indispen- 
sable to the preservation of the 
purchasing power of their retire- 
ment incomes. 

In a recent address, Mr. Murray 
emphasized the necessity of main- 
taining increased productivity over 
the years. Otherwise, he asserted, 
we shall have issued too many 
claims against our goods and serv- 
ices relative to the capacity or 
willingness of our economy to pro- 
duce them. Lacking this increased 
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productivity, there is but one 
escape from the situation — and 
that is to dilute the value of the 
claims. 


In other words, remarks Mr. 
Murray, “unless we can make good 
on our expected gains in efficiency 
and productivity, the final result 
will be simply to reduce the pur- 
chasing power of the pension pay- 
ments to a point where they will 
be more easily serviced out of cur- 
rent production. To issue pension 
promises in terms of dollars of 
continuously depreciating value,” 
he warns, “is a kind of fraud and 
deceit... .” 


Wuaituer Are WE PLANNING? 


“Socialism moves forward on the 
legs of economic controls and by 
political direction of national in- 
come. The callous and cynical 
disregard of our continued budget 
deficits by certain advocates of the 
welfare state is a betrayal of the 
people, who do not realize that 
our economy is being maneuvered 
into a position, the exigencies of 
which will compel further move- 
ment in the same direction. This 
is the communist game, and the 
more we become entangled the 
weaker we become, the greater is 
our loss in self-reliance and indi- 
vidual initiative, the deeper is the 
erosion of character, and the more 
advanced is the doctrine of the 
indispensable man. 

“We can not preserve our na- 
tional heritage and liberties and 
win the cold war by repudiating 
those things that have been our 
strength in the past. The road 
forward is sometimes the road back. 
In this case, back to sound fiscal 
policies, back to work, back to 
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honesty, and back to liberty.” 
These well chosen words were 
spoken by A. C. Simmonds, Jr., 


President of the Bank of New York 
and Fifth Avenue Bank. They 
are from an address, “Social De- 
mand and the Common Good,” 
delivered before the National 
Credit Conference of the American 
Bankers Association. 


Prices AND Business FAILURES 
(see chart above) 


A study by Roy A. Foulke, vice- 
president of Dun and Bradstreet, 
closely examines the financing of 
the five great wars in which this 
nation has been involved. The 
study, “Peaks and Valleys in 
Wholesale Prices and Business 
Failures,” shows what effect mone- 
tization of government deficits has 
had on our economy. 

No other single factor, states Dr. 
Foulke, has had as much immediate 
effect on the well-being of a busi- 
ness enterprise as the level of prices 
of the raw materials which a manu- 
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facturing concern uses, or the level 
of wholesale prices of the products 
which a wholesale or retail concern 
handles. 

Dr. Foulke observes that Gov- 
ernment controls during and after 
World War II had a somewhat 
stabilizing effect on prices. Never- 
theless, he notes, wholesale prices 
increased almost 110 per cent be- 
tween 1940 and 1948. The whole- 
sale price index for the year 1948 
reached 164.9; which was the high- 
est point since 1779. 

The study directs attention to 
the inverse correlation which exists 
between the level of wholesale com- 
modity prices and the index of 
yearly business embarrassments. 
Principal reasons for business fail- 
ures are cited as lack of working 
capital, excessive liabilities, top- 
heavy fixed assets, inadequate 
sales, and excessive inventories. 
These, it is pointed out, are all the 
results of faulty thinking that can 
be laid at the doorstep of the ex- 
ecutive staff. 
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The accompanying chart, re- 
produced from the study, graphi- 
cally presents the relationship 


between the trend of wholesale 
prices and business failures. It 
pictures the fluctuating wholesale 


price structure and the Dun & 
Bradstreet index of business failures 
from 1924 to 1949. 


StaTeE AND Municipat Bonp 
YIELDS 


Of interest to bond portfolio 
managers is A Seventeen Year 
Comparison of Prices and Yields 
of State and Municipal Bonds. 
Published by the Chemical Bank 
& Trust Company of New York, 
it lists the price and yield history 
of important obligations for the 
period 1933-1949. It is a tabula- 
tion of great practical value. 


GOVERNMENT Bonp MARKET 


According to the 1950 Review 
of United States Government Se- 
curities, issued by C. J. Devine & 
Company, the June, 1950 an- 
nouncement of the Federal Reserve 
Open Market Committee was prob- 
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ably the most important single oc- 
currence affecting the Government 
bond market. 

The announcement stated that, 
in the future, Federal Reserve 
Bank operations would be con- 
ducted “with primary regard to 
the general business and credit 
situation.” One interpretation was 
that the Open Market Committee 
might not necessarily consider it 
advisable, at all times, to maintain 
a fixed pattern of interest rates; 
accordingly, therefore, the market 
could not take for granted the 
availability of Federal Reserve sup- 
port at specific prices in time of 
stress. 

The other side of the statement’s 
implication, however, was of more 
immediate effect. The impression 
was gained that the Reserve Banks 
would not sell securities in the 
open market to prevent a normal 
rise in prices. And this latter con- 
clusion appeared to be justified 
when prices of long-term Treasury 
214s advanced one and one-half 
points within two weeks and con- 
tinued to advance for the remain- 
der of the year, while Federal Re- 
serve Bank holdings of the longer 
term _ securities remained un- 
changed in the aggregate amount 
from the day following the June 
announcement until November. 
However, the Reserve Banks did 
supply short-term securities to the 
market in July, when the weekly 
sales. of Treasury bills showed a 
reduction in the yields of these se- 
curities to less than 1 per cent. 

The C. J. Devine booklet also 
contains a wide array of statistics 
pertaining to U. S. Government is- 
sues, as well as a graph of market 
prices of representative Treasury 
obligations over the last ten years. 





BANKING INFORMATION 


In this department each month are listed references to 
books, pamphlets, booklets and articles currently available 
on subjects of interest to readers of THE BANKING LAW 


JOURNAL. 


Arrangement is by topics. A list of the journals from which 
articles are listed appears elsewhere in this department with 


addresses. 


ACCRUAL ACCOUNTING 
Article 
Monthly accrual of unearned discount. 


William F. Unwin. BANKERS MONTHLY. 
March, 1950. P. 26. 


ADVERTISING 
Article 
The 1950 advertising plans of 3,780 com- 


mercial banks. John B. Mack, Jr. BANK- 
ING. March, 1950. P. 48. 


ADVERTISING 
Book 

Advertising procedure. Otto Kleppner. 
New York: Prentice-Hall, Inc., 70 Fifth 
Avenue, 1950. $6.65. This book is a clear, 
fully detailed statement of advertising 
principles and practices that reflect today’s 
accepted thinking in professional circles. 
It is a thorough re-appraisal of the pur- 
poses, techniques, and effects of modern 
advertising in the light of newly gained 
knowledge. 


AUDITING 
Article 
A small bank audit program. J. H. 


Meyers, Jr. AUDITGRAM. March, 1950. 
P. 12. 


BAD CHECKS 
Booklet 


Siz easy ways to recognize a bad check. 
C. HH. WFMetcher, Chicago, Illinois: 
Fraud Detection and Prevention Bureau 
2515 ' West 82nd st, An _ informative 
booklet on how to avoid loss from bad 
checks. $1.00. 


BANK ACCOUNTING 
Article 
Commercial bookkeeping _ operations. 
G. R. Wellings.) BANKERS MONTHLY. 


March, 1950. P. 14. 
Deferred posting. Herbert R. Corey. 
1950. P. 6. 


AUDITGRAM. March, 
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Filing low-cost checking accounts. Harry 
E. Mertz. AUDITGRAM. March, 1950. 
P. 20. Description of a terminal digit 
filing system used by the Central 
National Bank of Chicago. 


BANK CREDIT 
Article 

Banks can help clarify auditor's reports. 
BULLETIN OF THE ROBERT MORRIS 
ASSOCIATES. February, 1950. P. 388. 

Bank credit outlook and _ policies. 
Henry J. Boone. BURROUGHS CLEAR- 
ING HOUSE. March, 1950. P. 30. 


BANK LOANS 
Article 
Factors to consider in establishing a 
sound loan policy. C. A. Rude. BULLETIN 
OF THE ROBERT MORRIS ASSOCI- 
ATES. March, 1950. P. 405. 


BANK MANAGEMENT 
Article 
Progressive banking. J. N. Stonebraker. 
BURROUGGHS ‘CLEARING HOUSE. 
March, 1950. P. 23. A Florida bank 
saw need for many financial services, 
and found ways to provide them. 


Booklet 


Banks. Standard & Poor’s Industry 
Surveys, 345 Hudson st., New York. 

basic analysis of banking methods. 
A survey of recent trends in bank earn- 
ings and long-term forecast. Considers 
deposits, distribution of assets, loans, 
investments, money rates and expenses 
and taxes. 


BANK TRENDS 
Booklet 
A survey of changes in West Virginia 
banks 1940-1947. Leo Fishman. Morgan- 
town, West Virginia: West Virginia 
University. Department of Economics 
and Business Administration. An analysis 
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of significant banking developments as 
well as constructive suggestions for the 
future. 


BUSINESS INFORMATION 
Book 

Sources of business information. Edwin 
T. Coman, Jr., New York: Prentice-Hall, 
Inc., 70 Fifth ave. 1949. $6.00 The 
purpose of this book is to provide 
businessmen with the means both of 
locating the elusive statistic or essential 
bit of information to answer a specific 
problem. Lists specific sources of informa- 
tion on all business subjects. 


ECONOMICS 
Book 

How to stay rich. Ernest L. Klein. 
New York Farrar, Straus & Company, 
52 East 34th st. The author makes an 
unassailable case for retention of democratic 
capitalism in America, and points out how 
all necessary reforms of it can 
achieved without jeopardizing our rights 
and liberties. 


INTERNATIONAL BANKING 
Booklet 

Better money—the next step in world 
recovery. New York: United States 
Council of the International Chamber of 
Commerce, 18 East 41st st. 25 cents. A 
lengthy discussion of the consequences of 
devaluation and a list of things which 
must be done if its potential advantages 
are to be realized in fact. 


INVESTMENTS 
Article 
Government bonds. Murray Olyphant. 
BANKING. March, 1950. P. 60. 


Booklet 


Selecting investments for a bank. O. P. 
Decker. Chicago 90, Illinois: American 
National Bank and Trust Company of 
Chicago, LaSalle at Washington. This 
booklet describes the duties of a bank’s 
investment portfolio manager, emphasizes 
the necessity for sound judgment and 
points out that opportunism has no place 
in a good investment policy. 


MONEY 
Booklet 
Our irredeemable currency system. 
Walter E. Spahr. New York Economists’ 
National Committee on Monetary Policy, 
One Madison ave. This booklet is a 
discussion of the evils of our system of 
irredeemable currency, and how the average 
man can make his influence felt for 
reform. 


MORTGAGES 
Article 
New factors in mortgage credit. Rowland 
R. McElvare. ULLETIN OF THE 
ROBERT MORRIS ASSOCIATES. March, 
1950. P. 428. 
Booklet 
Mortgage loan servicing practices. 
William I. DeHuszar. Chicago, Illinois: 
Mortgage Bankers Association of America, 
111 W. Washington st. $3.50. This 
handy reference book is a summary of the 
most efficient and economical methods 
used by more than 800 MBA member 
mortgage companies over the country. 


PERSONNEL 
Articles 
Developing staff members. William 
Powers. BANKING. March, 1950. P. 56. 
Wage hour problems and_ solutions. 
Kirk E. Sutherland. BURROUGHS 
CLEARING HOUSE. March, 1950. P. 26. 


SOUTH AMERICA 
Book 

South American handbook. 1949. New 
York: H. W. Wilson Company, 950 Uni- 
versity Ave. $1.50. Separate chapters are 
devoted to the twenty-three countries in 
Central and South America including Cuba 
and the Falkland Islands. Complete in- 
formation is included for the traveler to 

any of the countries mentioned. 
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38 S. Dearborn St. 
Chicago 3, Ill. 
BANKERS MONTHLY 
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Chicago 5, Ill. 


BULLETIN ROBERT MORRIS 
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1417 Sansom St. 
Philadelphia 2, Pa. 
BURROUGHS CLEARING 
HOUSE 
Detroit 32, Mich. 
BANKING 


12 East 36th St. 
New York 16, N. Y. 





BANKING NOTES 





Manufacturers Trust Company 
Announces First Quarter Figures 


Deposits of the Manufacturers 
Trust Company, New York, as of 
March 31, 1950 were $2,128,288,704. 
Comparison with the same date 
a year ago and on December 31, 
1949 is shown in the accompanying 
table. - 

Earnings for the first quarter of 
1950 were $2,817,391 which is equal 
to $1.25 per share as compared 
with $2,615,832 or $1.16 per share 
for the same period in 1949. 


Future of Advertising Expenditures 


“The future ratio of advertising 
expenditures to national income 
will remain well below what it was 
in the 1920’s, and it may even drop 
lower than at present,” says Neil 
H. Borden, Professor of Advertis- 
ing at the Harvard Business School, 
in the March Number of the 
Harvard Business Review. Nor 
does he believe that the rela- 
tively low ratio of advertising ex- 


penditures is an ill omen for the 
national economy. 

Reviewing “the fact that adver- 
tising expenditures are now only 
about 2% of the national income 
figures, whereas they were nearly 
4% in the 1920's,” Mr. Borden 
takes issue with those commenta- 
tors who warn that the decreasing 
ratio “portends a drop in the ag- 
gressiveness of business and in the 
drive for consumer purchases” 
which are necessary in an expand- 
ing economy. “If advertising expen- 
ditures had been at the 1929 rate,” 
he claims, “the recent advertising 
expenditure pool would have been 
some $8 billion rather than about 
$4.5 billion. Surely, media busi- 
nesses would have had a heyday, 
but the advertisers would have 
undoubtedly secured far less for 
their money.” 

Mr. Borden discusses seven of 
the forces which have caused the 
rate of increase of advertising ex- 
penditures since 1915 to lag behind 
that of total national income. 


MANUFACTURERS TRUST COMPANY, NEW YORK 
March 31, 1950 March 31, 1949 Dec. 31, 1949 


Cash and Due from Banks $ 576,856,448. $ 675,610,338. $ 700,693,983. 


U. S. Gov’t. Securities 1,024,818,104. 939,830,530. 1,078,980,291. 
Loans, Bills Purchased and 

Bankers’ Acceptances 551,655,812. 572,763,556. 557,375,053. 
Deposits 2,128,288,704. 2,111,607,798. 2,281,747,791. 
Capital 45,000,000. 45,000,000. 45,000,000. 
Surplus 60,000,000. 60,000,000. 60,000,000. 
Undivided Profits 33,432,039. 29,581,941. 31,964,648. 
Reserve for Contingencies ss... ssa Se 
Resources 2,298,721,635. 2,284,465,405. 2,451,996,774. 
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NEW .- completely revised 1949 edition! 





ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it 


take money to 





Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 

Convenient Arrangement 

The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


aie | 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Eneyclopedia of Banking 
and Finance. 
T will mail vou $12.00 within five days. Other- 
wise I may return it within five days and pay 


Tf it meets with my approval 


double itself at 6 per cent com- nothing. 

pound interest? At 4 per cent? : | 
What are the advantages of issuing MRAM a Saeco adn be derek vache da ccdac daa davaaseata ataueaenietes 

serial bonds? | 
Are there any bonds totally exempt | BBE ig Mars ses oss Siyces seen Sov hacca cea ces scu naar sraoe teeters 


from both Federal and state taxes? 
Are any stocks on the New York 
Stock Exchange available in less 
than 100-share lots? 


| MME BUREN Noa sacs astsepesvaseavica sents tacsacaccdcisasccaaees | 


M* FRIEND and I were picking the 

ponies one day when I started 
telling him about a sure thing I 
heard about. 

“*You say it pays four bucks for every 
three ?”’ he asked. ‘“‘And can’t lose? 
It automatically wins? Must be 
illegal!’’ 

“Not a bit,’’ I replied. ‘‘In fact, the 
government very much approves...” 


“Our government approves of a horse 


who can’t lose... ' 


“‘Who said anything about a horse?”’ 
I asked. 


“So what else could it be but a 
horse... ?” 


~ 
‘A 


\ 


There’ no , 
such animal 


“It not only could be—but is—U. S. 
Savings Bonds,’”’ was my prompt 
reply. 


“For every three dollars you invest 
in U.S. Savings Bonds you get four 
dollars back after only ten years. 
And if you’re a member of the Pay- 
roll Savings Plan—which means you 
buy bonds automatically from 
your paycheck — that can amount 
to an awful lot of money while 
you’re not looking. Hey, what are 
you doing ?”’ 


“Tearing up my racing form! The 
horse I’m betting on from now on 
is U.S. Savings Bonds.’’ 


Automatic saving is gure saving—U.S. Savings Bonds 


Contributed by this magazine in co-operation with the Magazine 
Publishers of America as a public service. 
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